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REFORE we try to discover the essence, function, and aims of comparative
law, let us first say what ‘comparative law’ means. The words suggest an
inteliectual activity with law as its object and comparison as its process.
Now comparisons can be made between different rules in a single legal sys-
tem, as, for example, between different paragraphs of the German Civil
Code. If this were 2!l that was meant by comparative law, it would be hard
to ses how it differed from what lawyers normally do: lawyers constantly
have to juxtapose and harmonize the rules of their own system, that is, com-
pare them, before they can reach any practical decision or theoretical conclu-
sion. Since this is characteristic of every national system of law, ‘comparative
law’ must mean more than appears on the surface. The extra dimension is
that of internationalism. Thus ‘comparative law’ is the comparison of the
different legal systems of the world.

Comparative law as we know it started -in Paris in 1900, the vear of the
World Exhibition. At this brliiant panorama of human achievement
there were naturally innumerable congresses, and the great French scholars
EpoUARD LaMBERT and RAYMOND SALEILLES took the opportumity to
found an International Congress for Comparative Law. The science of
comparative law, or at any rate its method, was greatly advanced by the
oceurrence of this Congress, and the views expressed at it have led to a
wealth of productive research in this branch of legal study, young though
it is.

The temper of the Congress was in tune with the times, whose increasing
wealth and splendour had given everyone, scholars included, an imperturb-
able faith in progress. Sure of his existence, certain of its peint and convinced
of its success, man was trying Lo break out of his Jocal confines and peace-
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ably to master the world and all that was in it. Naturaily enough, lawyers
were affected by this spirit; merely to interpret and elaborate their own sys-
tem no longer satisfied them. This outgoing spirit permeates all the Congress
papers; the whole Congress was dominated by a disarming belief in progress.
What LaMBERT and SALEILLES had in mind was the development of nothing
less than a common law of mankind (droit commun de [humanire). A world
law must be created—not today, perbaps not even tomorrow—but created
it must be, and comparative law must create it. As LAMBERT put it (above
p. 1, pp. 26 ff.), comparative law must resolve the accidental and divisive
differences in the laws of peoples at similar stages of cultural and economic
development, and reduce the number of divergencies in law, attributable nat
to the political, moral, or social qualities of the different nations but to
historical accident or to temporary or contingent circumstances.
Comparative faw has developed continuously since then, despite great
changes in man's attitude towards existence. The belief in progress, so charac-
teristic of 1900, has died. World wars have weakened, if not destroyed, faith in
world law. Yet despite a more sceptical way of looking at the world, the devel-
opment and enrichment of comparative law has been steady. Comparative
lawyers have come to know their field better, they have refined their methods
and set their sights a little lower, but they remain convinced that comparative
law is both useful and necessary. Scholars are more resistant to fashionable
pessimism than peopie in other walks of life; they have no immediate aim, only
the ultimaie goal of discovering the truth. This is true aiso of research in com-
parative law; it has no immediate aim. But if one did want to adduce argu-
ments of utility, comparative law must be at least as useful as it was,
especially as technological developments since 1goo have made the world ever
smaller and, to alf appearances, national isolationism is on the wane. Further-
more, by the international exchanges which it requires, comparative law pro-
cures the gradual approximation of viewpoints, the abandonment of deadly
complacency, and the relaxation of fixed dogma. It affords us a glimpse into
the form and formation of legal institutions which develop in parallel, pos-
sibly in accordance with laws yet to be determined, and permits us to catch
sight, through the differences in detail, of the grand similarities and so to

-deepen our belief in the existence of a unitary sense of justice.

Despite all this, comparative law still ocoupies a rather modest position in
academic curricula (see further Ch. 2 IV below). Though LAMBERT's great
claims in this respect, as developed in his report of 1900 {above p. 1, pp.
53 ff.) were much more realistic than his dream of a ‘droit commun de I'hu-
manité’, they have not yet been realized anywhere in the world. He thought
that it would be greatly to the good of socisty if pride of place in academic
studies were accorded to comparative private law, the heartland of alf com-
parative law, For if clear and consistent general principles of law were estab-
lished, this would promote international trade and advance the general
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standard of living, and if lawyers were induced to look beyond their borders,
international exchanges would incresse. Future lawyers would have to be
exposed to ‘comparative common legislation’ and comparative law while still
at university. This would refresh and enrich the study of their native law,
which was increasingly confining itself to interpreting the actual texts and
neglecting principle for doctrinal detail.

Tt may indeed be that the mere interpretation of positive rules of law in the way
traditionally practised by lawyers does not deserve to be called a science at alj,
whether intellectual or social, Perhaps legal studies only become truly scientific when
they rise above the actual rules of any national system, as happens in legal philoso-
phy, legal history, the sociology of law, and comparative law.

Now it is precisely the broad principles which comparative law lets one
ses; it can help the economist by discovering the social preconditions of par-
ticular rules of law, and by the comparisons it makes across time it can assist
the legal historian. Students today are often put off by textual disputes, arid
ipgomachies, and logical demonstrations, which prevent their seeing the liv-
ing preblems which turk behind these technical facades. For this reason
LAMBERT claimed for comparative law a place in the curricaium egual to
that of the home system: four lectures a week should be given in comparative
law for each of three semesters. Everything he said is as valid today as when
he said it in 1900, but though much has improved in many countries in the
ensuing century, the radicai restructuring of the curriculum which he showed
to be necessary has yet to take place.

i

Comparaiive lawyers compare the legal systems of different nations, This
can be done on a large scale or on a smaller scale. To compare the spirit
and style of different legal systems, the methods of thought and procedures
they use, is sometimes called macrocomparison. Here, instead of concentrat-
ing on individual concrate problems and their solutions, research is done into
methods of handling legal materials, procedures for resolving and deciding
disputes, or the roles of those engaged in the law. For example, one can com-
pare different techniques of legislation, styles of codification; and methods of
statutory interpretation, and discuss the authority of precedents, the contri-
bution made by academics to the development of law, and the diverse styles
of judicial opinion, Here too one could study the different ways of resolving
conflicts adopted by different legal systems, and ask how effective they actu-
ally are. Attention may be focused on ihe official state courts: how is the
business of proving the facts and establishing the Jaw divided between attor-
neys and judges? What role do lay judges have in civil or criminal proceed-
ings? What special arrangements, if any, are made for small claims? But one
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should not confine one’s study to the state courts and judges: one should
take account of all actual methods of settling disputes. Studying the various
people engaged in the life of the law, asking what they do, how, and why, isa
very promising field of work for comparative lawyers. First of all one would
look at the judges and the lawyers, the people, whatever they are called, who
apply or advise on the law in any systemm. But it can also be profitable to
compare other persons involved in the law, such as the lawyers in Ministries

‘and Parliaments who work on forthcoming legislation, notaries, the experts

who appear in court, the claims adjusters of insurance companies and, iast
but not least, those who teach faw in universities.

Microcomparison, by contrast, has to do with specific legal institutions or
problems, that is, with the rules used to solve actual problems or particular
conflicts of interests, When is a manufacturer fiable for the harm caused to a
consumer by defective goods? What rules determine the allocation of loss in
the case of traffic accidents? What factors are refevant for determining the
custody of children in divorce cases? If an illegitimate child is disinherited
by his lather or mother, what rights does he have? The list of possible ex-
amples is endless.

The dividing line between macrocomparisen and microcomparisen is
admittedly flexible, Indeed, one must often do both at the same {ime, for
often one has to study the procedures by which the rules are in fact applied
in order to understand why a foreign system scives a particular problem in
the way it does.

For example, no picture of the rules which apply when a patient is suing a doctor
for damages can be complete or accurate unless it describes how malpractice is estab-
lished in court and tells us whether the experts are appointed by the court or are
chosen by the parties themselves to battle it out in the courtroom, as happens in
Common Law countries.—Nor could one give a true picture of the American law
regarding the strict liabitity of the manufacturer just by listing the elements of a suc-
cessful claim at law. One must also say that the claim will be decided in a trial by jury
and show what roles the judge, lawyers, and jury play in such proceedings and how
this influences the substantive law, by noting, for example, that in such a claim the
plaintiff’s attorney normally stipufates for 2 fee of 30-350 per cent of the damages
awarded and that the jury takes account of this fact when fixing the damages, [ndeed,
one must cast one's net wider still. Tort liability is just one of the ways ol improving
the quality of products and reducing the risks to the gublic: administrative and
oriminal law may have a contribution to make, and if product liability faw seams
to play a different and more important role in the United States than in Europe
{see below Ch. 42 V), this may perhaps be because Americans take a less sanguine
view than Europeans of the efficacy or cost of administrative controls and criminal
sanctions. These examples must suffice to show that ‘microcomparison’ may not
work at all unless one takes into account the general institutional contexts in which
the rules under comparison have evolved and are actually applied.
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In order to understand what comparative law really is, it is as well to distin-
guish it from related areas of legal science, that is, to show what comparative
law is sot.

Since comparative law necessarily has to deal with foreign law, it must be
distinguished from those other branches of legal science which have to do
mainly or occasionally with other legal systems. As has often been observed,
the mere study of foreign law falls short of being comparative faw. For ex-
ample, in 1937 the League of Nations produced a study of The Status of
Women in the World, consisting merely of reports from different countries
on their own solution of the preblem. There was no real comparison of the
sclutions presented, and s0 at mosi one could call it descriptive comparative
iaw. One can speak of comparative law only if there are specific comparative
reflections on the problem to which the work is devoted. Experience shows
that this is best done if the author first lays out the essentials of the relevant
foreign law, country by country, and then uses this material as a basis for cri-
tical comparison, ending up with conclusions about the proper policy for the
law to adopt, which may involve a reinterpretation of his own system,

The neighbouring areas of legal science which also deal with foreign law,
and from which comparative law must be distinguished, are private inter-
national law, public international law, legal history, legal ethnology, and
finally sociology of law.

i. Comparative Law and Private International Law

These two areas are, on the face of it, entirely distinct, but they interact. Pri-
vate international law, or confiict of laws, is a part of the positive national
iaw, while comparative law seems to present itself as a science pure. Private
international law tells us which of several possible sysiems of law should
be applied in a particular case which has foreign connections; it contains
rules of competence which determine which specific national law is to be
applied and which lead to its application. One could therefore say that pri-
vate international law is basically more selective than comparative. Com-
parative law, on the other hand, deals with several legal orders at the
same time, and does so without having any practical aim in view.

Vet comparative law is enormously valuable for private international law,
indeed so indispensable for its development that the methods of private
international iaw today are essentially those of comparative law,

The most siriking example is the well-known theory of qualifiction or character-
fzation, which tells us how to understand those concepts, such as marriage, contract,
and tort, which figure as connecting factors in the national rules of private inter-
national law. On one view (qualification according to the lex fori) these concepts
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are to be given the same meaning as they have in the substantive national law; accord-
ing to the theory of qualification developed by Errst RABEL (see RaBEL, ‘Das Pro-
blem: der Qualifikation’, RabelsZ 5 (1931) 241), they are to be understood in the light
of comparative law, independently of the fex fori, Comparative law also has to be used
in the application of the foreign lmw indicated by the conflict rules of the home system.
Suppose that in a will which is governed by English law the widow is made ‘life-
tenant’ or a third party is appointed ‘trustee’. These terms must somehow be con-
verted into the language of the legal system which is controlling the disposal of the
estate, The only way of deing this is to compare the English institutions with the
nearest thing in the legal system involved: the German lawyer would therefore con-
sider Forerbschaft, Niefbrauch, and Testamentsvollstrecker. Now in English law the
estate does not vest directly in the ‘heirs', but goes to a ‘personal representative’, that
is, a person who must administer the estate on behalf of those entitled to it, and
divide the estate-between them after paying off its debts. In Germany, these English
rules cause difficulties in drafting the certificate of entitlement (Erbschein) which
persans with rights of succession may demand, and these difficulties can only be
resolved by intensive researches of comparative law. ‘For example, if a person dies
intestate, leaving a widow and several adult children, the certificate must indicate that
the moveables in the estate pass under English law to the administrator appointed by
the English probate court, who must manage the property in trust (zu frexen Handen)
for the beneficiaries and use the net proceeds of the estate, after payment of its debts,
to provide the widow with the personat chattels and the sum of [£125,000] after which
one half of the rest is divided between the children in equal portions, and the other
half is administered in trust (zu frewen Henden) for the widow, the children being
entitled to equal parts of it on her death” (see the instructive treatment of this ques-
tion by GOTTHENER, 'Zur Anwendung englischen Erbrechts aul Nachlisse in
Deutschiand’, RabelsZ 21 (1956) 33 ff., 71). Comparative faw is also essential for
the proper treatment of the concept of ordre public in private international law. Some-
times a foreign rule which is indicated by the conflict rules of the forum is so shocking
to the ordre public of the forum that it cannot be applied, but in order to discover
whether this is so one must make a comparison between the foreign rule and the
closest analogue in the home system. Finally, there is the question of renvol, whether
consistency of decision—the principal aim of private international law-—is best
advanced by applying or not applying the conflicts rule of a foreign system which
remits the matter back to the forum. This also can only be salved by the comparative
method, and it was ERNST RaBer's comparative work on ‘Conflict of Laws’ which
conclusively showed how absurd it was to carry on applying national tests in an area
like conflicts law which is devoted to international intercourse (see especially vol 1
(znd edn_, 1958), 3 ff,, 103 f.).

2. Comparative Law and Public International Law

At first sight there is little in common between comparative law and public
international law, for public international law, or the law of nations, 13 essen-
tially a supranational and global system of law. Yet comparative law 1s
essential to the understanding of ‘the general principles of law recogrized
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by civilized nations’ which are laid down as being one of the sources of pub-
fic international law by art, 18 (1) {¢) of the Statute of the International
Court of Justice—whether this means principles of law accepted by ail
nations without exception, which would include only a few trivial truisms,
or rather the principles of law accepted by a large majority of nations.
The recognition of such general principles is rendered more difficult by the
basic differences of attitude between the developed industrial nations and
those in process of development. Now one of the aims of comparative law
is to discover which solution of 2 problem is the best, and perhaps one could
include as a ‘general principle of law’ the sclution of a particular problem
which emerges from a proper evaluation of the material under comparison
as being the best, To do this would avoid reducing the valuable notion of
‘general principles of law’ to a mere minimum standard, and could gradually
lead us to accept progressive solutions as being exampies of such general
principies.

The methods of comparative law can also be extremely useful in interpreting
treaties, and in helping to understand some of the concepts and institutions of
customary international law. The rule pactasuntservanda, the idea behind the
clausula rebussic stantibus, and the theory of abusdedroit in international law
all have their rocts in institutions of municipal private law, and it is only
through comparative law that they can be made to yield their fuli potential.

3. Comparative Law, Legal History, and Legal Ethnology

The relationship between comparative law and legal history is surprisingly
complex. At first sight one is tempted to say that while comparative law stud-
ies legal systems coexistent in space, legal history studies systems consecutive
in time. But there Is more to it than that. For one thing, all legal history
involves a comparative element: the legal historian cannot help bringing to
the study of his chosen system, say Roman law, the various preconceptions
of the modern system he is familiar with; thus he is bound to make compari-
sons, consciously if he is alert, unconsciously if he is not. Again, unless the
comparatist is content merely to record the actual state of play, he really has
to take account of the historical circumstances in which the legal institutions
and procedures under comparison eveolved. How does historical research
differ from comparative work? Where does one end and the other begin?
At what point must the comparatist yield the floor to the legal histortan?
The questions admil of no raticnal answer. Legal history and comparative
law are much of a muchness; views may differ on which of these (win sisters
is the more comely, but there is no doubt that the legal historian must often
use the comparative method and that if the comparatist is to make sense of
the rules and the problems thev are intended to solve he must often investigate
their history.

The founders of comparative legal ethnolegy, J. J. BACHOFEN (Das M-

The Concept of Comparative Law 9

terrechs (1861) ) and Sir Henry Maing, had an aim rather different from that
of true comparatists, namely to produce a general world histery of law as
part of a general history of civilization. At its outset legal ethnology rested
on a specific belief, stemming from the teachings of AUGUSTE COMTE, the
historical dialectic of HeGeL, and BastiaN's theories of elementary and folk
ideas. This belief, now regarded as invalid, was that mankind, with its com-
mon psyche, follows the same path of development in everything regardless
of location or race. This belief led scholars o focus on the so-called primitive
systerns of law, if systems they can be called, stili to be found among back-
ward pecples. From the fegal practices of these peoples they drew conciu-
sions about the condition many ages ago, at a peried from which we have
no legal muniments or even evidence of any kind, of the legal systems which
are now highly deveioped. Foremost among such scholars were H. H. PosT
in his Einleitung in das Studium der ethnologischen Jurisprudenz (1886} and
Joserd KOHLER in his Zeitschrift fiir vergleichende Rechtswissenschaft. The
basic tenet of ethnological fegal studies, namely that all peoples develop as
it were in parallel from a common original condition, was controverted prin-
cipally by the so-called theory of cuitural groups (Kulturkreislehire) according
to which every cultural development of any group anywhere was, as a histor-
ical event, unique. The adhereats of this theory could not deny the surprising
similarities between the legal institutions of different peoples at the same
stage of development, but sought to explain them as being the result of adop-
tion or migration. Certainly such events did take place, but they cannot
explain all the instances of parallel development, The more modern view,
represented by KoscHAKER, is that the development of a legal system is
the product of factors, some of which are typical and occur everywhere,
and some of which are atypical. According to KosSCHAKER the typical fac-
tors are not natural and inevitable, like BASTIAN's elementary ideas, but his-
torical; a group of people in a particular geographical social and economic
situation develops in a particular way with regard to law as well as other
things. Such a typical development may be influenced by atypical factors,
such as race, special aptitudes, or historical accident. The principal aim of
legal ethnology, therefore, must be to distinguish the typical factors from
the atypical aberrancies, for otherwise no safe conclusions could be drawn
for our original law from the legal practices of surviving primitive peoples,

Nowadays we see legal ethnology not so much as a constituent of a gen-
eral history but more as a branch of ethnelogy and comparative law which
concentrates on the legal aspects of surviving societies, unhappity called ‘prim-
itive’ because they are not yet equipped with all the apparatus of civiliza-
tion. Its discipline is historical oniy in seecking to discover ‘the origins and
early stages of law in relation to particular cultural phenomena’ (AbaM
(abave p. 1}, 192}, But the few older societies hitherto untouched are being
increasingly exposed to the modernizing influence of the expanding
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. industrial revolution and being drawn into the community of mankind.
Accordingly the task of modern legal ethnology is to study the changes suffered
by societics already observed in adjusting to the intrusion of a higher civiliza-
tion. Thus to a large extent legal ethnology has become & branch of modern
comparative law, one of whose most pressing tasks it is to assist the legal
systems of developing societics by giving them the benefits of its comparative
researches. To this aim legal ethnology has jts special contribution to make.

i
4. Comparative Law and Soclology

After the discussion in recent years of the relation between sociology of law
and comparative law, it now seems 10 be generally agreed that the two dis-
ciplines not only have a great deal o learn from each other but also use
much the same methods.

Sociology of law aims to discover the causal relationships between law and
society. It seeks to discover patterns from which one can infer whether and
under what circumstances law affects human behaviour and conversely how
law is-affected by social change, whether of a political, economic, psycho-
logical, or demographic nature. This is an area where it is very difficult to
construct theodes, but if one can support one's theory with comparative

data from other nations and cultures, it will be much more persuasive.

Legal sociologists use 2 technique quite like the ‘control group’ of experimental
natural scientists: if in 2 given sector of experiznce two systems have different rules
and one can show that the relevant social facts in those countries are also different,
this ray point towards the hypotkesis that the social facts and the rules are causally
connecied (see examples given below pp. 37 f1.), Likewise if one brings in the time
dimension, sne may be able to show that as the social development in different coun-
tries converges (or diverges) the rules in force there zlso converge (or diverge). If
people behave the same way in similar situations despiie a difference in the rules
which purport to control their conduct, one may infer that the rules are ineffectual,
and the same inference may be drawn when the rules are the same but people behave
differently. On all this see MARTINY (gbove p. 1); he shows how the saciology of law
can use the discoverizs of comparative law, while making it clear that the practice of
international and infercultural legal sociology is a very difficult matter indeed.

If comparative sociology of law can make use of the experience and dis-
coveries of comparative law, comparative lawyers undoubtedly have a great
deal to learn from legal sociologists. Thisds important, first, for what one can
call the definition of the problem. Comparative lawyers have long known that
only rules which perform the same function and address the same real pro-
blem or conflict of interests can profitably be compared. They also know that
they must cut themselves loose from their own doctrinal and juridical pre-
conceptions and liberate {hemselves from their own culiural context in order
to discover ‘neutral’ concepts with which to. describe such problems or con-
flicts of interests (on this see furiher Ch. 3 II). Legal sociologists not only
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accept this but apply it with a rigour which the comparative lawyer finds stimu-
lating, if also a bit worrying, for legal sociologists can sometimes show that
concepts and features which the comparative lawyer regards as ‘neutral’ and
therefore suitable for the definition of the problem are in fact nationally or
culturally conditioned, or that they impticitly presuppose the existence of a

" particular social context which in reality exists in only one of the places

under comparison and not in the other. Once the problem has been defined
and it comes to the question of the statement of the rules which the systems
under review use to resolve it, the situation is similar. Here to0 comparative
lawyers agree that one must take account not only of legislative rules, judi-
cial decisions, the ‘law in the books’, and also of general conditions of busi-
ness, customs, and practices, but in fact of everything whatever which helps
to mould human conduct in the situation under consideration (on this see
below Ch. 3 I and IH). Sociologists of faw take this for granted, since they
start out from the assumption that humen behaviour is controlled by many
factors other than law, but lawyers find it more difficult—and comparative
lawyers are generatly lawyers of some kind. They have to force themselves
to be sufficiently receptive to the non-legal forces which control conduct,
and here they have much to learn {rom the more open-minded sociologists
of law. So also when the comparative lawyer comes to explain his findings,
that is, to describe the causes of the legal similarities or differences which
he has discovered. He knows, of course, that causal factors may exist
anywhere throughout the fabric of sccial life, but often he will have (0 go
to the sociology of law to learn just how far he must cast his net, so &s (0
include, for example, the distribution of political power, the BCONOTIIC
system, religious and ethical values, family structure, the basis of agriculture
and the degree of industrialization, the organization of authorities and
groups, and much else besides.

One must not forget that comparative Jaw has several different goals. In its
theoretical-descriptive form the principal aim is to say how and why certain
legal systems are different or alike. In this respect it must, as we have shown.
work on and profit from the theoretical models and empirical data produced
by the sociology of Jaw. But comparative law can also aim to provide advice
on legal policy. In its appiied version, comparative law suggesis how a spe-
cific problem can most appropriately he solved under the given social and eco-
nomic circumstances, In such cases the comparative lawyer often acts under
considerable pressure: he may be pressed o say how the positive law should
be altered on a particular point, how a perceived gap should be fitled, or
exactly what rules should be adopted in an international uniform law, and
he may have to come up with detailed proposals in a very short time. In such
circumstances he has to operate with assumptions which, plausible as they
may be, would rightly be derided by the sociologist of law as simple working
hypotheses. But this does not mean that they are necessarily false. Without
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in the least suggesting that the comparative lawyer can ignore the insights
and discoveries of the legal sociologist, he often cannot avoid adopting, how-
ever tentatively and provisionally, theses which the sociologist of law would
regard as unproven, but which are nevertheless cogent emough to carry
weight in discussions or decisions about changing the law.
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1T is beyond dispute today that the scholarly pursuit of comparative law has
several significant functions, This emerges from a very simple consideration,
that no study deserves the name of a science if it limits itself to phenomena
arising within its national boundaries. For a long time lawyers were content
to be insular in this sense, and to some extent they are so stiil, But such a
position is untenable, and comparative law offers the only way by which
faw can become international and consequently a science.

In the naturai and medical sciences, and in sociclogy and economics as weil, dis-
coveries and opinions are exchanged internationally. This is sa familiar a fact that
it is easy to forget its significance. There is no such thing as *German’ physics or ‘Brit-
ish' microbiology or *Canadian’ geclogy. These branches of science are international,
and the most one can say is that the contributions of the various nations to the dif-
ferent departments of world knowledge have been outstanding, average, or modest.
Bui the position in legal science is astonishingly different. So long as Roman law
was the essential source of ail law on the Continent of Europe, an international unity
of law and legal science did exist, and a simifar unity, the unity of the Common Law.
can still be found, up to a point, in the English-speaking world. On the European
continent, however, legal unily began to disappear in the sighteenth century as
national codes were pat in the place of traditional Roman law. The consequence
was that lawyers concentrated exclusively on their own legisiation, and stopped look-
ing over the border. At a time of growing nationatism, this Jegal narcissism led 1o
pride in the national system. Germans thought German law was the ark of the
covenant, and the French thought the same of French law: pational pride became
the halimark of juristic thought. Comparative law has started to put an end to such
narrowmindedness.

The primary aim of comparative law, as of all sciences, is knowledge. If
one accepts that legal science includes not only the techniques of interpreting
the texts, principles, rules, and standards of a national system, but aiso the
discovery of models for preventing or resolving social conflicts, then it is
clear that the method of comparative law can provide a much richer range
of model sofutions than a legal science devoted to a single nation, simply
because the different systems of the world can offer a greater variety of solu-
tions than could be thought up in a lifetime by even the most imaginative
jurist who was corrailed in his own system, Comparative law is an ‘école
de vérité’ which extends and enriches the ‘supply of solutions’ (ZITELMANN)
and offers the scholar of critical capacity the opportunity of finding the
‘better solution’ for his time and place,



16 General Considerations

Tike the lively international exchange on legal topics to which it gives tise,
comparative law has other functions which can only be mentioned here in
the briefest way. 1t dissoives unconsidered national prejudices, and helps
us to fathom the different societies and cultures of the world and to further
international understanding; it is extremely useful for law reform in develop-
ing countries; and for the development of one's own system the critical atti-
tude it engenders does more than lecal doctrinal disputes,

But four particular practical benefits of comparative law call for closer
attention: comparative law as an aid to the legislator (II); comparative law
as a tool of construction (IIT); comparative law as a component of the cur-
rculum of the universities (IV); and comparalive law as a contribution to the
systematic unification of law (V), and the development of a private law
commmon to the whole of Europe (VI).

11

Legislators all over the world have found that on many matters good laws
cannot be produced without the assistance of comparative law, whether in
the form of general studies or of reports speciaily prepared on the topic in
question.

Ever since the second half of the nineteenth century legislation in Germany has
been preceded by extensive comparative legal research. This was true when commer-
cial law was unified, first in Prussia and then in the German Empire, and also, after
the Empire had acquired the necessary legislative powers, of the unification of private
taw, law of civil procedure, law of bankrupiey, taw of judicature (courts system), and
criminal law. Account was taken not only of the different laws then in foree in Ger-
many, including the French law in force in the Rhineland, but also of Dutch, Swiss,
and Austrian law {see Coing and DOLLE {above p. 13 and below) ). As to the present,
it can be said that no major legisiation since the Second World War has been under-
taken without more or less exiensive research in comparative law. This is {rue not
only of reforms in German and family law (see DROBNIG/DGPFFEL (above p. 1)),
but also of numerous other laws, such as the law of commercial agents, company
law, ant-trust law, the introduction of the dissenting apinion in the Federal
Constitutional Court, the draft law of privacy (admittedly never enacted), the law
for the compensation for victims of violent crime, the law regarding changes of
sex, the-law on legal advice for the indigenty and much more. Comparative legal
studies also underlay the recent proposals of the Commission for the Reform
of the Lew of Obligations set up by the Federal Ministry of Just-ice: see, for instance,
the submission of the Max Planck Institute for Foreign and International Law on
‘Moderm Development of Contract Law in Europe’, published in Gutachren
und Vorschidge zur Uberarbeitung des Schuldrechts 1 (ed. Ministry of Justice, 1981) 1.
Here one of the motive forces was a concern to bring German law closer to that of
other European courtries by importing the rules of the Vienna Convention on
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International Sales (CISG), itself based on comparative research.—In Grear
Britain, too, legislative proposals are grounded on comparative work. One example
is the Pearson Report on Civil Liability and Compensation for Personal Injury and
Death (see below p. 66¢), and though England has not yet felt able to follow the
United States, France, and Germany in adopting a ‘right of privacy’, a ‘droil au
respect de la vie privée’ or an ‘allgemeines Persdnlichkeitsrecht' {see below p. 704).
foreign law has been consulfted on the question of its introduction. The English
Law Commission likewise refers to foreign law whenever appropriate, as it did
when the question was whether to confer contractual rights on third parties
(see below p. 469).

Comparative law has been proving extremely useful in the countries of
Central and Eastern Europe where legisiators face the need to reconstruct
their legal systems after the collapse of the Soviet system. The experience
of other European countries helps them choose the selution which best suits
their own legal traditions, overshadowed for much of the century though
they have been. Even outside Burope states which used to be ‘Soviet repub-
lics’ are finding that foreign laws can be of assistance in framing domestic
legislation, as have the Republic of China and many of the developing
nations in Africa.

Of course one must proceed with intelligence and caution. If comparative
analysis suggests the adoption of a particular soiution to a problem arrived
at in another system one cannot reject the proposal simply because the selu-
tion is foreign and ipso facte unacceptable. To those who object to the ‘for-
eignness’ of importations, RupoLrH v. JHERING has given the conclusive
answer:

‘The reception of loreign legal institutions is not a matter of nationality, but of use-
fulness and need. No one bothers to fetch a thing from afar when he has one as good
or better at home, but only a fool would refuse quinine just because it didn't grow in
his back garden.’ {Geist des rémischen Rechts, Part T (gth edn., 1955) & [)

Whenever. it is proposed te adopt a foreign solution which is said to be
superior, two guestions must be asked: first, whether it has proved satisfac-
tory in ifs country of origin, and secondly, whether it will work in the coun-
try where it is proposed t6 adopt it. It may welt prove impossible to adopt, at
any rate without modification, a solution tried and tested abroad because of
differences in court procedurés, the powers of the various authorities, the
working of the economy, or the general social context into which it would
have to fit,

The ‘reception’ of foreign law and the guestion whether ard under what circum-
stances it can succeed has provoked an interesting coniroversy between Kann-
FREUND and WaTsoN (above p. 14~15). (See also STEiN and HirscH {above p. 13~
14), all with further references.)
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Another practical use of comparative law lies in the interpretation of
nationzl ruies of law. On this matter the standard textbooks say nothing,
dealing only with the old question whether a law should be given the mean-
ing atiribuled to it by the legislator at the time of enactment, or whether the
statute, treated as leading a kind of independent life of its own, may not be
interpreted in the light of changing social conditions. Our present question is
whether the interpreter of national rules is able or entitled to invoke a super-
ior foreign solution. 1t is clear that such foreign material cannot be used in
order to bypass unequivocal national rules: the principle of respect for an
unambiguous enactment must not be infringed in any legal system. But
the question may be raised when the construction of a rule is doubtful, or
where there is a lacuna in the system which the judge must fill. The purely
logical techniques at our disposal are insufficient, and it is unconvincing to
play with analogy or the argumentum e conirario. The rule applied all over
the Continent which determines how 2 judge must find the law when all
else fails is formulated in the Swiss Civil Code, art. 1 pars. 2 and 3, as
follows:

‘If no statutory provisions can be found, the judge must apply customary law, fail-
ing which he must decide according to the rule he would, were he a legisiator, decide
to adopt. In so doing the judge must foliow accepted doctrine and tradition.’

The principal thought underlying this provision is that gaps in the Swiss
Civil Code are to be filled in the spirit of the national, that is, the Swiss,
iaw. But will this do? If the judge is to decide in the way he would have
decided had he been a legisiator, must we not ask: how does a modern le-
gislator reach his decisions? Now we have already seen that, to a great
degree, the modern legislator takes his solutions from comparative law. Thus,
thanks to the greater breadth of vision which we obtain from comparative
iaw, we must include the comparative method among the criteria tradition-
ally applied to the interpretation of national rules. There may still be ques-
tions about how far this can and should be done. For example, should one,
in using the comparative law method of interpretation, consult only related
systems like those of Swiizerland and France, or also systems that are quite
different in style, such as the Common Law? Can the judge choose whichever
of the foreign solutions seems fo him the best, or cah he choose only a solu-
tion which is common to a number of other systems? May we, with the help
of comparative law, reach an interpretation of our legal rules which is inde-
pendent of, perhaps even at odds with, the conceptual structure of our own
system? These questions, with the possible exception of the last one, should
receive a bold rather than a timid answer (see further in ZWEIGERT (above

p. i3)).
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As may be seen from the law reports, comparative law has often helped
the courts to clarify and amplify German law, though it is true that compara-
tive law arguments are vsually deployed in conjunction with normal methods
of interpretation, and thus serve to confirm and support a result reached by a
traditional route. One excellent example is the development by the Bundes-
gerichtshof of the principle that the victim of an invasion of the ‘general right
of personality’ may claim damages at large (see Ch. 43 below), a principle
which the Bundesgerichtshof sought to defend against criticism by saying
that

‘In almost all the legal systems which, like ours, put a prime value on the individ-
ual, damages for pain and suffering are regarded as the proper private law sanction
for invasions of the personality. The availability of such damages does not adversely
affect the freedom of the press, which those systems also treat as of fundamental
importance, so the obiection that the award of such damages in cases of invasions
of personality improperly invades or unduly imperils the constitutionally guaranteed
freedom of the press is clearly without substance’ (BGHZ 19, 124, 132), In another
decision the Bundesgerichtshof held that the clajm for such damages was limited to
cases where the invasion of the right of personality had been particularly serious;
the Court observed that such a limitation 'is also to be found in Swiss law, which
is more concerned with legal protection of the personality than the BGB (see
ert. 49 I OR)' (BGHZ 33, 383, 369). In another case a seriousty disabled child who
would never have been born at all but for the negiigence of its mother's doctor in [ail-
ing to detect its probable condition sued the doctor for ‘wrongful life. In dismissing
the child’s ¢laim the Bundesgerichtshol referred to MeKay v. Essex HA [1982] QB 1166
and comparable American decisions (BGHZ 86, 240, 250 £}, Further examples from
German courts are analysed by Drornig (above p. 13).

In general it must be said that comparative law has a much greater role to
play in the application and development of law than the German courts yet
allow. The situation is rather better in ather European countries such as
Greece and Portugal, and above all in Switzerland, where the decisions of
the Bundesgericht are replete with comparative law {see BGE 114 11 131
and UYTERHOVEN, above p. 14). The French Cour de Cassation is certainly
deaf to any such arguments, but this is because it has adopted a style of judg-
ment which preciudes any refersnce to considerations of sociology, legal his-
tory, policy or comparative law {see below p. 123). It is different in the
Common Law countries. Courts in Engiand, Australia, Canada, and other
commonweaith countries have long made reciprocal reference to each
other’s decisions and are now invoking continental law to a remarkable
degree,

In White v. Jones [1995] 2 AC 207 the question was whether a lawyer had to pay
for the harm suffered by a third party as a result of his incompetence in following
the instructions of his client. The opinion of LorD (GOFF contains a marvellous
comparative treatment of the problem, with reference 1o the German docirine of
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contracts with protective effect for third pariies. (See, too, the opinicn of STEYNLI in
the Court of Appesl ibid. at 236). In the event the House of Lords, like the Bundes-
gerichishof {see BGH JZ 1966, 141, noted by Lorenz and BGH NJW 1977, 2073},
granted the claim of the third party, but in tort rather than contract (see below
p. 614). See also Lorp GOFF in Hbolwich Building Soc’y v. Inland Revenue Commirs
[1993] AC 7o, 174 {claim for restitution of taxes illegally exacted, see below p. 574);
BiNGHAM MR in Interfoio Picture Library v. Stiletra Visual Programmes [1988] 1 All
ER 348, 332 fT. (good faith in negotiaticns); Lorp GOFF in Henderson v. Merret!
Syndicates [1994] 1 All ER 506, 521 ff. {(concurrence of claims in contract and tort,
see below p, 618); BivgHaM MR in Kaye v. Robertson {19911 FSR 62 (invasion of priv-
acy, see below p. 704). See also the decision of the Supreme Court of Canada in
Norsk Pacific Steamship Co. v. Canadian National Ry, [iggz] 1 SCR 1021, which referred
to numerous foreign decisions on the guestion of lability in tort for pure economic
loss. In a note on this decision MARKESINIS makes a telling plea for courts to make
more use of arguments from comparative law (105 LQ Rew 5 (1993)). So, teo, von
BAR says: “What a step forward it would be if the supreme courts of the states of
the European Union accepted the idea of persuasive authority, i they felt bound to
inquire whether the case before them had not already been decided somewhere else
in the Union, and if, supposing there were a sort of "dominant European view"
on the matter, they had to say why they were prevented {rom adopting it by the pre-
sent state of their own law! If our courts were imbued with a Buropean spirit, their
reasoning would be greaily enlivened, and if the law, like other disciplines worthy
of the name, were open to the world, its prospect of recapturing the inteliectual elite
of the country would be much enhanced.” (*Vereinheitlichung und Angleichung von
Deliktsrecht in der Europdischen Unionw’, Z/RV 15 (1994} 221, 231.)

When judges of a superior court are faced with a difficult problem of prin-
ciple it is surely wrong for them to disregard solutions and arguments which
have been proposed or adopted elsewhere just because they happen to eman-
ate from foreign courts and writers, President Opersky of the Bundes-
gerichishof was quite right to say:

‘in giving his opinion the national judge is not only entitled to engage with the
views of other courts and legal systems; he is also entitled, when applying his own
law and naturally giving full weight to its proper construction and development, to
teke note of the fact that a particular solution conduces to the harmonisation of
European law. In appropriate cases this argument enables him at the end of the
day to adopt the solutions of other Jegal systems, and it is an argument he should use
with Increasing frequency as the integration of Europe proceeds.” {'Harmonisierende
Auslegung und europiische Rechtskultur’, ZEuwFP 1994, 1, 2.}

Taking comparative argumenis into account certainly means more work
for the judge, but nowadays, thanks to the researches of comparatists, there
are many areas in which foreign material is much more accessible; in any
case, even on the continent where the principle fura novit curia obtains, the
court can lock to the parties to proffer such material and il necessary insist
that they do so.
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The situation is different when uwnifornt laws are being interpreted. Such
laws normally result from international conventions, governmental co-
operation, or supranational or international legislation, and since the under-
lying sim is to unify the {aw, their construction and development must be
geared to this goal, This means that when a national judge is faced with a
uniform law, he must not simply deploy his trusty oid national rules of con-
struction but modily them so as to arrive at an internationally acceptable

" result which promotes legal uniformity, This cften calis for a comparative

law interpretation: the judge must look to the foreign rules which formed
the basis of the provision to be applied, he must take account of how courts
and writers abroad interpret it, and he must make good any gaps in it with
general principles of law which he has educed from the relevant national
legal systems.

For details see Lurrter (above p. 14), especially at p. 604, and KROPHOLLER
(above p, 14) 258 ff., 278 (T, 208 ff—This is undoubtedly a hard and demanding task,
and it may be beyond the powers of national judges who have to apply uniform law
only very seldom. The only sure way to avoid national divergences in the construction
and development of a uniform law is to grant jurisdiction te an international court.
For the member states of the Commeon Market the Court of Justice of the European
Communities is the leading example: it has already used the method of comparative
legal interpretation in a large number of decisions with great success. On this see
BLECKMANN, Da1G, PESCATORE, and MaARTINY (above pp. 11-14}.

v

1. Comparative law also has an impertant function in legal education. In
tegal education as in legal science generally it is too limiting smugly to study
only one’s national law, and for universities and law schools so to act at a
time when world society is becoming increasingly mobile is appallingly
unprogressive, Comparative law offers the {aw student a whole new dimen-
sion; from it he can learn to respect the special legal cultures of other
peoples, he will understand his own law better, he can develop the critical
standards which might lead ¢o its improvement, and he will learn how rules
of law are conditioned by social facts and what different forms they can take.
What he learns in this science, as in others, will prqve useful in practice too.
Here we need only mention how useful comparative [aw is in conflict of laws.
for the interpretation of treaties, for those who are involved in internaticnal
adjudication, arbitration, or administration, or concerned with the unifica-
tion of law. The younger generation of lawyers, and probably their succes-
sors as well, will be faced with an unparaileled ‘internationalization’ of
legal life. But it is the general educational value of comparative law which
is most important: it shows that the rule currently operative {s only one of
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several possible solutions; it provides an effective antidote to uncritical faith
in legal doctrine; it teaches us that what is often presented as pure natural
law proves to be nothing of the sort as soon as one crosses a frontier, and
it keeps reminding us that while doetrine and categories are essential in
any system, they can sometimes become irrelevant to the functioning and
efficacy of the law in action and degenerate into futile prefessorial games.

2. Despite all this, and notwithstanding the considerable improvement in
the last few decades, the place occupied by comparative law in the university
curricniur is stil} rather modest,

In Germany the teaching of comparative law varies quite widely from university to
university. For the moment almost all universities offer a general ‘Introduction to
Comparative Law’ which, in addition to giving an overview of the legal systems of
the world, covers the aims and methods of the discipline and its relationship with
other specialties with an international legal flavour. Rather less common are
lecture-courses on & particular legal sysiem, such as French law, or a group of related
tegal systems, such as the Common Law; even where such courses are on offer, it is
noticeable that universities tend to specialize in, say, English law, or Freach law,
Even less Common is the ‘comparison of institutions’ in which one tries to sze what
afl the relevant legal systems, or several of them, do in a particnlar area of law, such
as contract or company law, and treats it comparatively from beginning to end, with
each national rule being seen in conjunction with its functional counterpart in the
other legal systems. But if the tzaching of comparative law is perhaps just acceptable,
the picture is wretched indeed when one comes to the vital question of the place of
comperative law in examinations. Comparative law has nsver been a compulsory
examination subject, although relevant questions are occasionally set as a test of
the candidate’s ‘general juridical culture’. A student will admittadly be examined in
the subjects which fall within his chosen ‘group of elective subjects’, though not much
weight may be given to it, but in many of the Lander comparative law is regrettably
yoked to family law or the law of succession in a single option. It is small comfort to
learn that elsewhere in Europe complaints are raised about the provincialism of legal
education; see the reports on the situation in Belgium (Meulders-Klein), France
(Mouly), Greece (Yokaris), Great Britain {Jolowicz), ltaly (Sacco), and Switzerland
{Stoffel}, published in Rev int, dr. comp. 40 (1988) 703.

Although the need to open legal education up to comparative law is an
urgent one everywhere, Germany faces a unique obstacle. In other Eurepean
countries individual law faculties are fairly free to decide what subjects to
teach and examine and to adapt them, if necessary, to the changing worid.
Law facuities in Germany do not have this freedom; and wilj never have jt
as fong as they remain under the curse which deprives them of all initiative
in this area, namely the sysiem whereby future lawyers are examined by the
state. Germany is the only country in Europe, almest in the whole world,
where the state acts as ‘external’ examiner at the end of a candidate’s legal
studies in an examination whose content is prescribed in detail by statute,
Under this system it makes no difference how good, wide-ranging or im-
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aginative the teaching in the faculty is, or how well the student performs
during his time at university, especially if he studies abroad. If this is ever
to change in Germany iegal education must be ‘deregulated’, so that, like
everywhere else in the world, examinations are conducted by the university

- and not by the state, and law faculties finally acquire some freedom of action

and a chance to compete with each other.

The prospect of any such deregulation s still poor: with a few honourable excep-
tions the ministries of justice in the L&nder are in thrall to the practice of examination
by the state, and most faculties have no interest in getting the system changed. For
reliel one may have to look, as in many other cases, to the Evropean Union, Under
the Rome Treaty foreign lawyers wishing to render lepal services or establish a
law practice in Germany must be treated basically on the same footing as German
lawyers, and if a large number of voung foreigners with a good legal education came
1o Germany, it might become politically possible to overcome the opposition of the
staie examination bodies and the even more regrettable indifference of many law
faculties.

3. In order to see how the teaching of comparative iaw will and should
develop, we must look at faw teaching as a whole.

The critical feature of the academic teaching of law today is the constant
increase in the bulk of the material to be learnt. Students in the past could
learn to think like lawyers by concentrating on private law, but nowadays
it is necessary to master not only criminal law, which has not increased so
ruch in volume, but also the vast bulk of constitutional and administrative
law, business law, labour law, and social security law. It {s no longer possible
to cram comparative law and legal sociology into a law course which already
has to contain so much material.

From this it follows that we must integrate comparative faw into the teaching
of national law. That means that the problem being studied must be set in
ithe context of the solutions obtaining in the most significant legal systems;
then one must make a critical appraisal in order to determine which solution
is best suited here and now to the national society as it is. Only in this way
can one highlight the characteristics of the solution which is accepted in the
positive law, and at the same time encourage the- reforming spirit and
develop a sense of how the law can be improved. Only in this way can it
be shown that in certain areas—such as contract law, tort, and company
law—a ius commune for all Europe is beginning to develop or already
exists, ‘

It foliows from this that a textbook of comparative law should not try (o
stuff the student full of further foreign legal data; it should rather lay out the
different approaches to a problem, state the critical arguments which illu-
minate and enliven it, and then indicate which is the best solution here
and now. This involves that ‘national’ textbooks should be rewritten in
the light of comparative law, and that in the long run all teachers of law
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should master the comparative method so as to obtain the necessary infor-
mation for themselves. '

As early as 1934 Roscor PounD expressed, more precisely and tersely, the
view here put forward:

‘What is aimed at by such a course [sc. in comparative law] may be done more
effectively by a group of teachers who are conscious of the possibilities of compara-
tive law in.their daily teaching and know how to realise those possibilities. Hence 1
suggest that the law teacher of the future should ground himself in comparative
law and should bring out continually other modes of treatment of the questions he
takes up from the standpoint of our law, as shown by the civil law and the medern
codes, just as he canvasses the modes of treatment in different English-speaking jur-
isdictions, I suggest that he continually seek to lead the student by concrete examples
to appreciate that there is no one doctrine or rule or institution or conception for
every case in every land in every time. In other words, I believe comparative law will
best be taught, for the purposes of our professional instruction, in the course of
teaching the faw of the land, except as graduate students are able, after due training
in the civil law, to go deeply into some of its particular problems’ (above p. 14, p.
168}, Such ‘integrated’ law teaching has been opposed by SCHLESINGER and NEU-
MAYER (Festschrift Zweigert 507 £} and defended afresh by KoTz (RabelsZ 36 (1972)

570 fI.).

V

1. Unification of Law—Concept and Function

The final function of comparative law to be dealt with here is its significant
role in the preparation of projects for the international unification of ilaw.
The political aim behind such unification is to reduce or eliminate, so far
as desirable and possible, the discrepancies between the national legal sys-
terns by inducing them to adopt common principles of law. The method used
in the past and still often practised today is to draw up a uniform law on the
hasis of work by experts in comparative law and to incorperate it in a mulii-
partite treaty which obliges the signatories, as a matter of international law,
to adept and apply the uniform law as their rnunicipal law, For states which
are members of the European Union, the harmonization of law by supra.
national means {Community guidelines and directives) is of ever-increasing
significance, : :

Unification cannot be achieved by simply conjuring up an ideal law on any
topic and hoping to have it adopted. One must first find what {s common to
the jurisdictions concerned and incorporate that in the uniform law, Where
there are areas of difference, one must reconcile them either by adopting the
best existing variant or by finding, through comparative methods, 2 new
solution which is better and more easily applied than any of the existing
ones. Preparatory studies in comparative law are absolutely essential here;
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without them one cannot discover the points of agreement or disagreement
in the different lega! systems of the world, let alone decide which solution is
the best. A model of such a preparatory study is ERNsT RaBEL, Das Reciit
des Warenkaufs 1 (1936: reprinted 1957); 1L (1958), which was of vital import-
ance for the unification of international sales law.

The advantage of unified law is that it makes international legal business
easier. In the area they cover, unified laws avoid the hazards of applying pri-
vate international law and foreign substantive law, Unified law thus reduces
the legal risks of international business, and thereby gives relief both to the
businessman who plans the venture and to the judge who has to resolve the
disputes to which it gives rise. Thus unified law promotes greater legal pre-
dictability and security. International treaties for the unification of law often
try to obtain the accession of all the states in the world, but none has yet suc-
ceeded. All unification of law so far has been limited in its geographical area
of application, by force of circumstance rather than by design. Sometimes,
however, schemes for the unification of law are designed to apply only within
a limited area (regional unification of law, for example, in Scandinavia or
the Benelux countries; here one can inciude also the rapprochement or har-
monization of laws envisaged by the Treaty of the European Economic
Comrmunity).

Multilateral treaties are very difficult to achieve and rather clumsy in
operation; furthermore, their results in the field of unification of law are
not very satisfactory (see 3 below). Accordingly, one must think of alterna-
tive means of achieving the goal. One way would be to produce model laws,
a method which has been used for the internal unification of law within the
British Commonweaith and especially in the United States. This method is
less heavy-handed since the adoption of such laws by the different countrics
is a matler of recommendaticn rather than of obligation.

Other methods have been proposed by RENE DaviD in his encyclopedia article: for
example, the creation of a new and universal fuscommune, applicable to international
relaticaships to which national systems of law may be insufficiently adapted.—Davin
also urges a more widespread and international use of the device of Restaterments of
the Law, as practised in the United States, Every several state in the United States
has its own private and commercial law, and the legislative competence of the
Congress in Washington is rather limited. Nevertheless the faws of the several states
have a great deal in common, thanks to the Common La;.v tradition. This common
law in each principal area of law is set out in a series of books. called Restarements,
with additional volumes which give the deviations in each state (see below pp. 251 1),

Welcome though any idea is which tends to the greater harmonization of
laws, overall the most suitabie method for the immediate future seems to be
that of model laws, provided that they are carefully drafted on the founda-
tions of comparative law.
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_ ..Running paraliel with uniform enacted laws there may arise a kind of uni-

versal contract law, since in certain spheres of activity {such as wholesale
trade in primary commodities, banking, insurance, and transport) thers
are general conditions or customs of busingss which are the same or similar
in many countries, Here one might instance the Conditions of Business of
the London Corn Trade Association, the General Conditions for the Supply
of Plant and Machinery for Export, produced by the UN Economic Com-
mission for Europe, and the so-called Incoterms (such as fob and cif clauses)
and the Uniform Customs and Practices on Documentary Credits drawn up
by the International Chamber of Commerce in Paris. Many observers think
of these rules as forming a nascent, perhaps actual, lex mercaroria of a new
and autonomous variety (on the whole question’ see SPICKHOFF, RabelsZ
56 {1992) 116 and KROPHOLLER, Imternationales Privatrecht (2nd edn. 1694)
§11 1 3, both with references to the extensive literature),

2. Areasand Agencies

Since the end of the nineteenth century the unification of law has produced
its main results in. private law, commercial law, trade and labour law, in
copyright and indusirial property law, and in the law of transport by rail,
sea, and air, as well as in parts of procedural law, especially in connection
with the recognition of foreign judgments and awards. Even where the sub-
stantive private law should not, or cannet, be unified, it may be possible to
achieve a harmony of outcome by unifying the rules of conflicts of law, and
thereby avoid differences attributabie to the accident of the forum.

It is in private law in the widest sense that the world forces tending
towards the integration of law are at their strongest.

The results already achieved by way of unification of law are too numer-
cus to be listed here (compare ZWEIGERT/KROPHOLLER, Quellen des Inter-
nationalen Einheltsrechts, 3 vols. (1g71 ff)). The League of Nations and the
United Nations Organization have done much for the law of negotiable
instruments and of arbitration, the Rome Institute for the Unification of Pri-
vate Law (UNIDROIT, founded in 1924) has worked on the law of sale of
goods, the Hague Conferences have helped in private international law, and
various international organizations have advanced the unification of the law
of transport, copyright, and labour. In 1966 the United Nations Organiza-
tion resolved to set up a Commission for International and Commercial
Law (UNCITRAL) charged with promoting the harmonization and unifica-
tion of international trade law, Its greatest achievement so far is the Conven-
tion on Contracts for the International Sale of Goods (CISG) concluded in
Vienna in April 1080 (see Von CAEMMERER/SCHLECHTRIEM, Kommentar
zum Elnheitlichen UN-Kaufrecht (2nd edn. 1995)).
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3. Experience

In the past, enthusiasts have planned to unify the law of the whole world,
people now realize that only the specific needs of international legal business
can justify the vast amount of energy which is required to carry through any
project for the unification of law. These needs are most pressing in the fields
of law mentioned above (less, for example, in land law, family law, and the
law of inheritance), and even there only for particular topics or specific
institutions.

One must not underestimate the difficuities involved in the preparation
and adoption of uniform laws. Some of these have psychelogical causes,
such as dislike of novelty or pride in the national law, others are technical
(differences in legal coneépts or presuppositions, which only intensive pre-
paratory studies in comparative law can overcome) or political: national par-
liaments are reluctant to adopt in their entirety the agreed drafts of
international conferences, These difficulties are lessened somewhat if the uni-
form law is made appficable cnly to international transactions. Then each
state has two concurrent sets of rules in the same area. This is what happens
in the sale of goods, for example: internal transactions are covered by muni-
cipal law, while CISG, if adopted in the state whose courts are seised of the
matter, applies to ‘international’ sales, that is, contracts of sale between par-
ties with places of business in different states.

When uniform laws are applied by national courts, there is always the risk
that the uniformity of law apparently achieved in that area will be eroded by
its being differently construed and applied in the different member states,
This risk cannot be wholly excluded by even the most careful drafting. Jusl
as in any country a Supreme Court of Cassation or Appeal is needed to pro-
cure that the law is uniformly applied, so in the long run an international
court is necessary to ensure the uniform application of uniform laws. The
uniform construction of the law of the Buropean Economic Union is
guaranteed by the Court of the European Communities (arts. 164 fT., Treaty
of Rome), and it is to be welcomed that the member states have also entrusted
to this court the power to interpret legal concepts used in certain treaties made
pursuant to art. 220, Treaty of Rome. But apart from a few minor exceptions,
this is the only court so far with power to give a uniform construction to
uniform law. Until an internationat court is set up, the best that can be done
is to procure that at least the highest courts of the member nations know whal
their opposite rumbers have decided (see above p. 20). If a uniform law is
being differently construed in the different member states, it is impermissible
to have recourse to the rules of conflicts law in order to determine whether ina
particular case it is the law as applied, for example, in France or as applied in
Germany which is to, control {afiter the French Court of Cassation in
Hocke, Rev. crit. 53 (1964) 264, and the Federal German Supreme Court,



28 General Considerations

IPRspr. 1962-1963 no. 44). If the substantive law has been unified, it is the
substantive law which must control, and not the rales of conflicts law. In brief:
unification of substantive law excludes the application of private international
law. Until we have an international court for the construction of uniform
laws, the highest municipal courts should adopt as their own whichever con-
struction, proposed or actually adopted elsewhere, seems o them the best and
proper one.

VI

if barriers to trade within the Buropean Union are to be overcome, legisla-
ticn in the form of ratification of international treaties or Regulations and
Directives is clearly indispensable in certain areas, Even so, it is increasingly
being questioned whether legislation i3 really the best way to unify the whole
of European law. Unification hitherto has been sporadic, impinging on spe-
cific points only, so that in some areas the result is a patchwork of overlap-
ping scraps of national and unified law with iill-defined areas of operation
and different animating principles; far from simplifying the application of
the law, unification of this kind has made it much more difficult. It is now
ciear that unified legislation can deprive member states and their courts of
the freedom to alter and develop their law and introduce a barrier {o change
which thwarts the adoption of much needed adjustments at the national
level True, a state can always seek to have the unified law changed, but it
would take years of negotiation to obtain the agreement of all the other
states involved even if it were possible at all,

The point is developed in Ko7z, 'Rechtsvercinheitlichung—MNutzen, Kosten,
Methoden, Ziele', RabelsZ 50 (1986} 1; BEnRENS, 'Voraussetzungen und Grenzen
der Rechisforthildung durch Rechtsvereinheitlichung’, RabelsZ 50 {19863 19,

Accordingly people are now beginning to see that legislation is not neces-
sarily the ideal way to unify the law; it has costs as well as gains, and they
must be soberly calculated and weighed against each other, The law of Eur-
ope cannot be unified by sporadic texts.. What we need is to ‘Europeanize’
the way lawyers think, write, and learn. Legal history and comparative
law teach us as much, and people are now readier to accept it. The idea that
legislation is the only possible source of Taw is an error from the Age of
Enlightenment which should have had its quietus long ago. German and
French law today do not turn exclusively on the wording of legislative texts,
and European law cannot turn exclusively on European unifying legislation.
Years ago CoING was quite right to say that

‘unification of law cannot come about simply by laying down uniform rules, as wag
sometimes thought in the ninetesnth century. In many cases it may be necessary, but
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it is also essential that it be accompanied by progressive legal scholarship on which
the courts in different countries can rety. . . . Qur mission must be to reinduce in
our jurists an aititude of mind and a common way of thought which will enable them
to do justice to the unified rules and apply them in a caonsistent manner' (‘Jus com-
mune, nationale Kodifikation und internationale Abkommen, drei historische For-
men der Rechtsvereinheitlichung', in Le nuove frontiere del diritio (Atti del Congreso

di Bari} I, 171,192 {1979) ).

It is significant that the herald of this mission was a legal historian. COING
was not writing on a fabula rasa or proposing anything novel when he
referred to a commeon European outlook on law: he was reminding us of
something we have tended to forget, namely that right up to the eighteenth
century, when the idea of codification took root, Europe actually did enjoy a
unity of legal outlook under the iuscommune, Codification then made its tri-
umphal progress through the nascent nation states with the deplorable result
that lawyers stopped looking beyond their national borders, But two centur-
ies of legal nationalism have not destroyed the fundamental unity of Euro-
pean private law, as research in legal history has demonstrated; it has also
shown us that even the Common Law of England was affected by its con-
tacts with continental legal culture.

See ZIMMERMANN, ‘Das romisch-kanonische jus commune als Grundlage euro-
pdischer Rechtseinheit’, JZ ig9gz, 8; ScHMIDLIN, ‘Gibt es ein gemeineuropiisches
System des Privatrechts?' in ScuMmiprin (ed.}, Fers un droit européen commun/Skizzen
zumgemeineuraopdischen Privatrecht (1994) 33; SCHULZE, 'Allgemeing Rechtsgrundséitze
und europdisches Privatrecht’, ZEuP 1993, 442; KNOUTEL, ‘Rechiseinheit in Europa
und rémisches Recht’, ZEuP 1994, 244; ZIMMERMANN, ‘Der europiische Charakter
des englischen Rechts, Histarische Verbindungen zwischen civil law und common
law’, ZEuP 1963, 4; GorLA/Moccra, ‘A “Revisiting” of the Comparison between
Continental Law and English Law (:6th—i9th Century)', 2 J Leg Hist. 143 (1981);
Moccia, ‘English Law Attitudes to the Civit Law'. 2 J Leg Hist. 157 (3981
Heimmorz, ‘Coatinental Law and Commen Law: Historical Strangers or Com-
panions? [1990] Duke LJ 1207, NORrR, “The European Side of the English Law, A
Few Comments from a Continenfal Historfan', in CoinG/NORR {eds.), Englische
und kontinentale Rechisgeschichte: Eine Forschungsprojekt (1985) 15; GoRDLEY, *Com-
mon Law and Civil Law: Eine ilberholte Unterscheidung’, ZEuF 1993, 498: GLENN,
‘La civilisation de la cornmon law’, Rev int, dr comp. 45 (1993) 559.

This presents comparative law with a challenge. No fonger can it confine
itself to making proposals for the reform of national law, valuable though
that is, for as long as it dees so, it will inevitably be tainted with nationalism,
regarding national legal systems as given and fixed, and looking to diver-
gences and convergences only to see what can be of use to them. Compara-
tive law must now go beyond national systems and provide a comparative
basis on which to develop a system of law for ail Burope; it can do this by
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taking :particufar areas of law:such as coniract, tort, credit arrangements,
company law, and family law and showing what rules are generally accepted
throughout Europe and whether they are developing on convergent or diver-
gent lines. What is needed is a body of legal literature which presents the dif-
ferent areas of law from a European perspective, net focusing on any
particular legal systern or its systematics and not addressed to readers of
any particular nation. Of course such works must take account of rules of
French, German, and English law, but they should treat them as local vari-
ations on a theme, a theme common to all Europe. They must take account
of the powerful social policies which have influenced private law throughout
Europe, such as the protection of the consumer and the environment, and
social security provision in the event of accident, illness, and unemployment.
They must not confine themselves to the substance of the law, they must also
poriray the way it is created and applied, and study the legislative procasses
ins the different countries, their method of applying the law, the style of their
judgments, and the training and professional activities of their legal practi-
tioners. The principal aim of the enterprise is not to ascertain the rules, or
even compare them with a view to improving the national law: it is to make
people conscious of European privaie law as a subiect for research and
teaching, commeon to all the countries of Europe.

These issues have been much discussed in recent years. See, for example, the articles
by Coing, DaviD, and Sscco in CAPPELLETTI (ed.), MNew Perspectives for a Comimon
Law of Europe {1978); Kd12z, ‘Gemeineuropiisches Zivilrecht', Festschrift Zweigert
(1981) 481; KramEer, ‘Buropdische Privatrechtsvereinheitlichung', JB/, 1988, 477;
COING, ‘Européisisrung der Rechtswissenschaflt', NJW i9go, 937, Honpius, ‘MNaar
een Europese rechienstudie’, Ned Jur (Speciaall 1991, 517, FLESSNER, ‘Rechisverein-
heitlichung durch Rechtswissenschaft und Juristenausbildung', RabelsZ 356 (1992)
243; RemieN, ‘Hiusion und Realitdt eines europiischen Privatrechts’, JZ 1992, 277;
ReMIEN, ‘Ansitze fiir ein Europiisches Privatrecht?, ZVelRiiss (1988) 105; ULMER,
“Vom deutschen zum europdischen Privatrecht?, JZ 1992,1;, MULLER-GRAFF, ‘'Buro-
péisches Gemeinschaftsracht und Privatrecht’, NJW 1993, 13; MULLER-GRAFF,
Privatrecht und europdisches Gemeinschaftsrecht (2nd edn. 1991); see also Kitz, ‘A
Common Private Law for Europe’, in DE WITTE/FORDER (eds.), The Common Law
of Europe and the Future of Legal Education (1952} 31; Koormans, ‘Toward a New
“Jus Commune'’, ibid.; KRaAMER, Vielfalt und Einheit der Wertungen im Euro-
piischen Privatrecht', Festschrift Koller (1993) 729; Goope, “The European Law
School’; 13 LS 1 (1994}~ Two periodicals started in 1991 proclaim on their masthead
their devotion to the development of European private law (Zeitschrift fiireuropdisches
Privatrechr and European Review of Private Law).—A 'Commission of European Con-
tract Law’ under the presidency of OLE LAnDO has been occupied since 1980 with the
production of ‘Principles of European Contract Law’; see Lanpo, ‘Principles of
European Contract Law, An Alternative or a Precursor of European Legislation’,
RabelsZ 36 (1992) 261; DrouNIG, ‘Ein Vertragsrecht fiir Europa’, Festschrift Steindorfl
{1990) 1145, The first volume of the Commission’s conclusions has been published:
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LANDO/BEALE {ed.), The Principles of European Contract Law, Part I Performance, Non-
performance and Remedies (1595).

In 198 the Furopean Parliament in Strasbourg passed a resolution
(OJ EC No. C 158/400) requesting ‘that a start be made on the necessary
preparatory work on drawing up a common European Code of Private
Law’, but it is very [ar from certain that the necessary political will exists
at present; nor is it clear that any actual need for it has been demonstrated
or that it falls within the competence of the European Union.

On this see TiLMaANN, *Zur Entwicklung eines europiischen Zivilrechts', Festschrifi
Oppenhoff (1985) 495; TILMANN, ZEuP 1995, $34; GANDOLFI, ‘Pour un cods européen
des contrats’, Rev int dr. comp, §1 (igg2) 70; Lanbpo, ‘Is Cedification Needed in
Europe?, Eur Rev. B L. 1 {1993} 157; MENGONI, L'Europa dei codici o un codice per
I'Europa (1993); see also the articles in HarTKAMP and others (eds.), Yowards a
European Civil Code (1994},

One thing is certain, however. One cannot even begin to contemplate a
European Civil Code until the way has been prepared by thoroughgoing
research. History tells us as much. For example, the law in pre-revolutionary
France used to be very diverse, with customary laws in the North and
received Roman Law in the South, until in the sixteenth and seventeenth
centuries a series of famous writers, including BruMouLIN, CoQUILLE, and
Domat, graduaily elicited out of them a ‘droit commun frangais’. It never
actually existed as strict law anywhere, but was so successful in providing
a doctrina!l basis for the unification of French law that the eventual Code
civil could be finalized in four months (see below p. 82). Again, when
Eucen HUBER published his work on System und Geschichte des Schweizer-
ischen Privatrechts in 1803 there was reatly no such thing as Swiss private
law, only a great diversity of private laws in the cantons. Greatly o his
credit, Huser based his presentation of the cantonal laws on the concept
of a Swiss private law, more ideal than real, and when the Confederation
finally opted for the unification of Swiss private law it was his research that
provided the basis that was needed. Legal scholars today are faced with a
similar chailenge, They too must use the comparative method, though their
material 1s not just the customary laws of France or the cantonal faws of
Switzerland but the positive private law of all the countries in Europe. This
is some task! But if we succeed in it, we will have produced the indispensable
intallectual groundwork for a European Civil Cede against the day when
political and practical considerations enable it to be put on the agenda,
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ACCORDING to GUSTAY RADBRUCH, ‘sciences which have to busy them-
selves with their own methodology are sick sciences' (Einfiikrung in die
Rechtswissenschaft (12th edn., 1969) 253). Though generally true, this is not
a diagnosis which fits modern comparative law. For one thing, comparatists

alt over the world are perfectly unembarrassed abeut their methodelagy, and

see themselves as being stilf at the experimental stage. For another, there has
been very little systematic writing about the methods of comparative law.
There are thus no signs of the disease in question. The same is true of com-
parative law as practised by legistators for a long time. Since the great codifi-
cations of Western Europe, national enactments and international
regulations of all kinds have been preceded by critical and comparative sur-
veys. This has been very successful and, because of its success, has given rise
to no methodological worries, The same is true of modern comparative law
as a critical method of legal science, as described and practised by RABEL,
though the reasons for this are different: so recent a discipline could not
be expected to have an established set of methodological principles. Even
today the.right methed must largely be discovered by gradual trial and error.
Experienced comparatists have learnt that a detailed method cannot be laid
down in advance; all one can do is to take a method as & hypothesis and test
its usefulness and practicability against the results of actually working with
it. Earlier theories, some examples of which have been given in the previous
chapter, committed the error of supposing that the basis, goals, and methods
of comparative law could be determined & priori from a philesophy or
scheme of law. Even today it is extremely doubtful whether one could draw
up a logical and self-contained methodology of comparative law which had
any ciaim to work perfectly, Most probably there will always remain in com-
parative law, as in legal science generally, let alone in the practical applica-
tion of law, an area where only sound judgment, common sense, or even
intuition can be of any help. For when it cornes to evaluation, to determining
which of the various solutions is the best, the only ultimate criterion is often
the practical evidence and the immediate sense of appropriateness.

If there is a ‘sick science’ in RADBRUCH's sense today it is not comparalive
law but rather legal science as a whole, Though the hollowness of the trad-
itienal attitudes—unreflecting, self-assured, and doétrinaire—has increas-
ingly been demonstrated, they are astonishingly vital. New and more realistic
methods, especially those of empirical sociology, have been developed, but it
is mere wishful thinking to suppose that they characterize our legal thought.
One of these new methods is comparative law and it is preeminently adapted
to putting legal science on a sure and realistic basis. Comparative law not
only shows up the emptiness of legal dogmatism and systematics but,
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. because it is foreed to abandon national doctrines and come directly to grips
with the demands of life for suitable rules, it develops a new and particular
system, related to those demands in life and therefore functionat and appro-
priate. Comparative law does not simply criticize what it finds, but can claim
to show the way to a better mastery of the legal material, to deeper insights
into it, and thus, in the end, to better law. It therefore makes good sense to
pay quite close attention to the method of comparative law—not because
comparative law is sick, but because legal science in general is sick, and com-
parative law can cure it.

We are concerned not only with a method of thinking—the principles
whose application gives the right results—but also a method of werking:
How does one actuaily set about a task i comparative law? This at least
the beginner can expect from an introductory work, to be told the lessons
of experience so that he does not set to work without any guidance at all,
and waste his time in unprofitable detours,

11

As in all intellectual activity, every investigation in comparative law begins
with the posing of a question or the setting of a working hypothesis—in brief,
an: idea, Often it is the feeling of dissatisfaction with the solution in one's own
system which drives cne to inquire whether perhaps other legal systems may
not have produced something betier. Contrariwise, it may be the pure and dis-
interested investigation of foreign legal systems which sharpens one’s criticism
of one’s own law and so produces the idea or working hypothesis.

The basic methodological principle of all comparative law is that of fune-
tionality, From this basic principle stem all the other rules which determine
the choice of laws to compare, the scope of the undertaking, the creation of a
system of comparative law, and so on. Incomparables cannot usefully be
compared, and in law the oaly things which are comparable are those which
fulfil the same function. This proposition may seem self-evident, but many of
its applications, though familiar to the experienced comparatist, are not
obvious fo the beginner. The proposition resis on what every comparatist
learns, namely that the legal system of every society faces essentially the
same problems, and solves these problems by quite different means though
very often with similar results. The question to which any comparative study
is devoted must be posed in purely functional terms; the problem must be
stated without any reference to the concepts of one’s own legal system. Thus
instead of asking, “What formal requirements are there for sales contracts in
foreign law? it is better to ask, ‘How does foreign law protect parties from
surprise, or from being held to an agreement not seriously intended? Instead
of asking, ‘"How does foreign law regulate Forerbschafi and Nacherbschafi?
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one should try to find cut how the foreign law sets about satisfying the wish
of a testator to control his estate long after his death. To take another ex-
ample: only in Germany does one meet with the concept of ‘disappearance
of enrichment’ (Megfall der Bereicherung, §818 par. 1 BGB), yet all systems
must tesolve the conflict which arises when a person whao is bound to restore
a thing received under an invalid contract no longer has the thing to restore.
One must never allow one’s vision to be clouded by the concepts of one’s
own national system; afways in comparative law one must focus on the con-
crete problem.

The beginner often jumps to the conclusion that a foreign system has
‘nothing to report” on a particular problem. The principle of functionality
applies here. Even experienced comparatists sometimes look for the rule they
warnt only in the particular place in the foreign system where their experience
of their own system leads them to expect it: they are unconsciously looking
at the problem with the eyes of their own system. If one’s comparative
researches seem to be leading to the conclusion that the foreign system has
‘nothing to report’ one must rethink the original question and purge it of
all the dogmatic accretions of one's own system. The German legal system |
in particular is conceptually so highly developed that its practitioners think
of it as being almost a preduct of natural law and have great difficulty in dis-
entangling themselves from its concepts. It is only when one has roamed
through the entire foreign legal system without avail, asking a local lawyer
as a last resort, that one can safely conclude that it really does not have a
solution to the problem. This hardly ever happens, but even if it does, that
is no reason to terminate one’s comparative study. To ask why a foreign sys-
temn has not felt the need to produce a legal solution for a particular problem
may lead to interesting conclusions about it, or about one's own law. Some-
titnes the solution in one's own systemn is quite superfluous, thought up in the
interests of theoretical completeness by the academics who drafted the Code
(compare the *joke transaction’ (Scherzgeschdrft) of §118 BGB). Often a sclu-
tion is provided by custom or social practice, and has never become specil-
ically fegal in form. The same is true if there is something about the structure
of the foreign society which makes the adoption of a legal solution unneces-
sary. Again an inquiry inte the source of so different a sense of justice may
produce interesting conclusions.

This, then, is the negative aspect of the principle of functionality, that the
comparatist must eradicate the preconceptions of his native legal system; the
positive aspect tells us which areas of the foreign legal system to investigate
in order to find the analegue to the solution which interests him.

The basic principle for the student of foreign legal systems is to avoid all
limitations and restrain{s. This applies particularly to the question of
‘sources of law’; the comparatist must treat as a source of law whatever
moulds or affects the living law in his chosen system, whatever the lawyers
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there would treat as a source of law, and he must accord those sources the
same relative weight and value as they do. He must attend, just as they do,
to statutory and customary law, to case-law and legal writing, to standard-
form contracts and general conditions of business, to frade usage and cus-
tom. This is quite essential for the comparative method. But it is not enongh,
To prepare us for his view of the full requirements of the comparative
method, RapeL says: ‘Our task is as hard as scientific ideals demand . .
and then he proceeds:

‘The student of the problems of law must encompass the law of the whole world,
past and present, and everything that affects the law, such as geography, climate
and race, developments and events shaping the course of a couniry's history—war,
revolution, colonisation, subjugation—religion and ethics, the ambition and creativ-
ity of individuals, the needs of production and consumption, the interests of groups,
parties and classes. Ideas of every kind have their effect, for it is not just feudalism,
liberalism and socialism which produce different types of law; legal institutions once
adopted may have logical consequences; and not least important is the striving for a
political or legal ideal. Everything in the social, economic and legal fields interacts.
The law of every developed people is in constant motion, and the whole kaleidoscopic
picture i3 one which no one has ever clearly seen’ (above p. 32, at pp. 1 ff.).

But one must be realistic. It is too much to say that one must systematically
master all this knowledge and then keep it in mind before one is allowed to
embark on any kind of comparative work. But RABEL’s demands are justified
if they are understood to mean that the comparatist must make every effort to
learn and remember as much as he can about foreign civilizations, especialiy
those whose law has engendered the great families of legal systems.

VYriters often stress the number of traps, snares, and delusicns which can
hinder the student of comparative law or lead him quite astray. It is impos-
sible to enumerate them all or wholly to aveid them, even by the device of
enlisting multinational teams for comparative endeavours. The best advice
one can give the novice is BICHENDORFF's: ‘Hiite dich, sel wach und munter’
{(Watch out, be brave, and keep alert). Even so, the cleverest comparatists
sometimes fall into error; when this happens the good custom among work-
ers in the field is not to hound the forgivabie miscreant with contumely from
the profession, but kindly to put him right.

RABEL once said that in their explorations on foreign territery compara-
tists rnay come upon ‘natives lying in wait with spears’ (RabelsZ 16 {1951}
341); but fet his wit not frighten us out of ours.

111

The comparatist who wants to find in & foreign system the rules which are
functionaily equivalent to those which interest him in his native law requires
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both imagination and discipline. Many instances could be given, some of
which are treated in extenso. below. Suppose that the question is how to
enable persons incapable of acting for themselves (minors, lunatics, persons
under interdict) to participate in legal affairs. For the Eurepean lawyer the
notion of ‘statutory representative’ provides the ideal, if not the only imagin-
able answer. The idea is so self-evident that he thinks nothing of it: every
child from the day he is born is provided with a person—the focal youth
authority if all else fails—who is comprehensively empowered by statute
to represent him. Yet the Common Law has got by quite satisfactorily with-
out any such legal institution, There the parents of a child are not antomat-
ically entitled or bound to represent him in legal affairs generally or in
litigation in particular. When an infant is making a claim, he does so through
a person appointed by the court for this purpose, cailed his ‘next friend.
When an infant is being sued, the court similarly appoints a ‘guardian
ad litem’. Should a minor become entitled to an estate, the court in certain
circumstances appoints an ‘administrator durane minoreaetate’. Furthermore
a child may under certain circumstances be declared a ‘ward of court’, where-
upon the court itself assumes powers of representation which in the normal
case it later transfers to others. In the Common Law ‘trustees’ have the
duties in relation to a child’s property which on the Continent are performed
by the statutory representative, for it has long been the rule in Anglo-
American law to transfer property not to the child himself but to a trustee
to manage on the child’s behalf. This example shows that what the Continen-
tal lawyer sees as being a single problem and solves with a single institation is
seen by the common lawyer as being & bundle of more specific problems which
he solves with a plurality of legal institutions, most of them of ancient
pedigree. (See further Ch. 32 I11.) One should be frank erough to say,
however, that though the English systern has a certain antiquarian charm
about it, it is so extremely complex and difficult to understand that no
one else would dream of adopting it.

But we must not too readily infer that it is only the Continental systems.
with their tendency to abstraction and generalization, which develop the
grand comprehensive concepts, while the Common Law, with its inductive
and makeshift habits, produces low-level legal institutions specialiy adapted
to solve particufar concrete problems. Things may be the other way round. A
counterexample demonstrates once again that even if the legal institutions in
different systems are historically and conceptually quite different, they may
still perform the same function in the same way. The counterexample is the
Anglo-American ¢rust, The trust stems from a brilliantly simple notion:
interests in a piece of property are split between a ‘trustee’, who has powers
of administration and disposition, and others, often successive in time, who
have a defined right to part of the proceeds of the property. This unitary con-
ception is used by common lawyers in family law, in the law of succession, in
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- the faw of charities and companies, and even in the law of unjust earichment;
the trust thus satisfies a great many needs well known to European lawyers
who deal with them with the aid of a whole panoply of extremely heteroge-
necus legal institutions.

Many mose examples could easily be given. One system may meet a need
by the reivindicatio or the actio negatoria while another satisfies it by a claim
in tort; claims for support in one country may be replaced in another by pub-
lic relief of poverty; and claims for the division of property in one place may
be paralleled by devices of inheritance law in another, or vice versa. All these
examples are instances of the replacement of one legal rule by another legal
rule, albeit of a different conceptual stamp. But often the comparatist must
20 beyond the purely legal devices, for he finds that the function performed
in his own system by a rule of law is performed in a foreign system not by a
legal rule at all, but by an extralegal phenomenon. One can only discern this
by investigating the facts behind the law. Thus there may be general condi-
tions of business which have not found their way into the books, but which
in practice supersede or bypass rules of law fixed by the legislature or the
judiciary, There may also be unwritten ruies of commerciat practice, matters
of implicit agreement, which inhibit a party from using a right which the
legal system accords to him. It may even be the case that a particular sociai
problem, regulated in one system by rules of law, is wholly unregulated
somewhere else, being controiled by mechanisms which operate outside
the legal system altogether. Of course such a situation must be investigated,
and the results brought into the comparison, for where a problem is solved
by extralegal means one cannot simply assert that the foreign law does not
deal with the problem without giving a false and misleading picture even
of that legal system. ‘

An example of this is provided by the question, when are offers binding?
In German law the offeror is bound by his offer, in the sense that he cannot
effectively withdraw it, cither during a period set by himself or during a rea-
sonable pericd (§245 BGB). In the Common Law, barring jegislative inter-
vention, the offeror may withdraw his offer at any time until it has been
accepted, even when he has said that it will remain open for a stated time,
The reality in both systems is quite different from what one would infer from
these Jegal rules. It is well known that German merchants often insert terms
like ‘freibleibend’, ‘ohne Obligo’, and 'Lieferungsméglichkeit vorbehalten’,
which often appear alsc in general conditions of business; such cianses not
only prevent the offer from being binding, they may prevent its being an
offer at all, and have the effect of turning it into an invitation to submit
offers, an invitatio offerendi. Contrariwise, the Common Law has developed
several devices which weaken the practical effect of the rule that offers are
freely revocable. What is especially interesting for us is that there are extra-
legal inhibitions which limit capricious revocation: such a revocation is
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legally effective but it is regarded as unfair and therefore not done
(see below Ch, 26 V).

Another example shows how the comparatist must sometimes look out-
stde the law, All developed legal systems, one might think, must have legal
rules which protect the purchaser of an interest in Jand from the harm which
could result from any outstanding and unknown property rights of third
parties. But the German system with its land register and its concept of ‘pub-
lic reliance’ (gffentlicher Glaube) was and is nearly unique. It has been jmi-
tated recently by other countries, especiaily France, and even the Anglo-
American systems have for some time been experimenting, though their
register systeérn operates successfully only in & few densely populated areas.
But by and large England and the United States have stuck to the old ‘con-
veyancing’ system, whereby the purchaser’s attorney has to search through
the deeds provided by the vendor in order to see that there is an unbroken
chain of title. This system is so tiresome and expensive that “Title Insurance
Companies’ have sprung up in the United States. These are private insurance
companies which guarantee the insured against any loss he may suffer
should a third person's rights diminish the value of his property. Companies
will enter such an insurance contract only when they have checked their own
sources and have established that the risk of the emergence of any conflicting
interest is slight, These companies often have a monopoly in their locality
and they have often been in business siice the turn of the century, so the
evidence they possess is virtually complete. In fact the function performed
by the German land register is performed in the United States by the files
and books of Title Insurance Companies. For details of ‘conveyancing'
and “Title Insurance Companies’, see the comparative study of v. Horp-
MANN, Das Recht des Grundstiickskaufs (1982),

The examples we have given point to a conclusion which the comparatist
s0 often reaches that one can almost speak of a basic rule of comparative
law: different legal systems give the same or very similar solutions, even as
to detail, to the same probiems of life, despite the great differences in their
historical development, conceptual structure, and style of operation. It is
true that there are many areas of sociai life which are impressed by especially
strong moral and ethical feelings, rooted in the particularities of the prevail-
ing religion, in historical tradition, in cultural development, or in the char-
acter of the people. These factors differ so much from one people to
another that cne cannot expect the rules which govern such areas of life
to be congruent. Should freedom of testation be curtaziled in the intarests
of a decedent’s widow and family? Under what conditions should divorce
be possible? Should same-sex marriages be permitted, or some comparable
legal regime be on offer? Should unmarried persons be allowed to adopt?
Different legal systems answer these questions quite differently, and the
answers they give are sometimes maintained with such fervour that when
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courts have occasion, thanks to a rule of ceaflicts law, to apply the rule of a
foreign country, they tend to ask whether that different rule is consistent
with the ordre public of their own jurisdiction. So there are areas in compara-
tive law where judgment must be suspended, where the student simply can-
not say which solution is better,

Thus for more than a decade the European Union has been trying to create a Eur-
opean company ('societas Buropea’) which would operate under the same conditions
in all member states. It has not succeeded, The principal obstacle has been that states
have quite different views on how, if at all, workers should participate in decision-
making within the company.—Again, while one should not exaggerate the differences
between England and the continent in matters of civil procedure, many of them do
reflect old-established ideas ingrained in their legal culture; for example, English law-
yers are convinced thal the only way to reach a decision is by “trial’, by a single con-
tinuous concenirated oral proceeding in which all the parties produce their whole
case at one sitting—factual assertions, evidence, legal argument—before a judge
who renders his decision on the spot (see below p. 271 {1}

But if we leave aside the topics which are heavily impressed by moral views
or values, mainly to be found in family law and in the law of succession, and
concentrate on those parts of private law which are relatively ‘unpolitical’,
we find that as a general rule developed nations answer the needs of legal
business in the same or in a very similar way. Indeed it almost amounts
to a ‘praesumptio similitudinis’, a presumption that the practical results are
similar, As a working rule this is very useful, and useful in two ways. At
the outset of a comparative study it serves as a heuristic principie—it tells
us where to look in the law and legal life of the foreign-system in order to
discover similarities and substitutes. And at the end of the study the same
presumption acts as a2 means of checking our results: the comparatist can rest
content if his researches through all the relevant material lead to the conclu-
sion that the systerns he has compared reach the same or similar practical
resulls, but if he finds that there are great differences or indeed diametrically
opposite results, he should be warned and go back to check again whether
the terms in which he posed his original question were indeed purely func-
tional, and whether he has spread the net of his researches quite wide
encugh.

v

The question how the comparatist should set out and how far he should go
in his search for matarial is intimnately related to the meaning and purpose of
comparative law, to its very metheds of thought. That is why we have
already dealt with it, concluding that he should go as deep as possibie into
his chosen systerms. But there is an anterior question, namely which legal sys-
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tems he shouid cheoose to compare in the first place. Here sober self-restraint
is in order, not so much because it is hard to take account of everything as
because experience shows that as soon as one tries to cover a wide range of
legal systems the law of diminishing returns operates, There are good rea-
sons for this. Mature legal systems are often adopted or extensively imitated
by others; as long as thess other so-called “affiliated’ legal systems maintain
the style of the parent system, they usually do not possess to the same degree

that blend of originality and balanced maturity in solving problems which

characterizes the 'significant’ legal system. While they are at this stage of
development, the comparatist may ignore the affiliate and concentrate on
the parent system. This proposition, however, is more of a working rule than
a firm conclusion of comparative methodology, since in fact the matier is
rather subtle and complex.

To show what delicacy is required, take the case of the scholar in private
law who wants to include the Romanistic systems in his comparative study,
In addition to France, the parent system, he must also consider ftaly where,
tehind a fagade prevailing in the early stages, one finds an impressive wealth
of ideas on private law matters, stimulated, perhaps, by the codification of
1942, The legal systems of Spain and Portugal, on the other hand, do not
often call for or justify very intensive investigation.

Much the same can be said of the Common Law family. The eighteenth-
century comparatist could safely have concentrated on the law of England
and ignored North America. Today the situation is quite different, if not
the other way round. Though England is unquestionably the parent systemn,
the law of the United States, while staying in the family, has developed so
distinctive a style (see below Ch. 17) that a comparatist would fall into error
if he drew only on English, to the exclusion of American, law,

It is difficult to speak generally of how the comparatist shouid limit his
field of inquiry, since it all depends on the precise topic of his research. If
he is comparing the style of different families of law, rather than particular
institutions or solutions of particular probiems, then he can generally fimit
himself to the parent systems of the great legal families. If, on the other
hand, he is dealing with particutar questions, the foliowing rule of thumb
may be suggested. Some problems of private {aw, especially in the law of
contiract, tort, and property, are ‘classical’. For these it wiil normally be suf-
ficient to study English and American law in the Anglo-Saxon family,
French and Italian law ir the Romanistic family, ancli. in the Germanic sys-
tems, Germany and Switzerland (though here perhaps the native lawyer
stands too ciose to see properly). It is worth while to bring in the law of Den-
mark and Sweden of the Nordic systems, despite the language difficulties,
because of their refreshing lack of dogma. For questions of a more specific
nature, outside the heartlands of private law already mentioned, a different
principle of selection applies, but even here it is rarely safe to ignore the
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. parent systems: To give'just a few examples: questions of anti-trust law will
find more answers in the United States than in France; the limitation of lia-
bitity of trading concerns is distinctively, though perhaps not best, treated in
Liechtenstein; fairness of trial has received more attention in England than
eisewhere. Finally there may be quite topical legal problems with which leg-
islators and judges all over the worid are currently grappling. Here the com-

_ paratist may often have to consider the solutions offered by quite small
jurisdictions. Thus England has had many more cases involving carriage
by sea than any other country; Sweden has found quite original ways to pro-
tect consumers who take out insurance or rent dwellings; the Canadian Pro-
vince of Quebec has replaced tort Jaw by accident insurance to compensate
victims of highway accidents, and New Zealand has extended this to all acci-
dents (see Ch. 42 VI below). In family law there is much to be learnt {rom
the legislation of the Scandinavian countries, It is clear, therefore, that the
rule proposed is simply a ruie of thumb, and no substitute for the experience
and flair which a comparatist urgently needs if he is to make a proper choice
of legal systems to study.

DRroBNIG (above p. 32) has doubted whether in principle the comparatist need
study only the grsat ‘parent’ systems. He points out that these systems have no mono-
poly of legal inventiveness and that therefore the comparatist should invoke all the
legal systems of the world which might make any contribution to the problem being
studied. After such a warld-wide investigation the comparatist should present, in the
form it takes in a representative system, each of the different types of solution which
are to be found. DrosMIG developed this view in the context of the Imternationai
Encyclopedia of Comparative Law—an undertaking backed by enormous financial
resources, in which hundreds of comparatists from all over the world participate.
In the case of wholesale research like this (see ZWEIGERT, RabelsZ 31 (1967) 539), it
is possible and justifieble to accede to IDROBNIG’S exacting demands, since provision
was made for each of the participating scholars to visit libraries and guestion expert
colleagues in almost every country, in order to obtain a complete picture of the
world’s legal systems. In such a situation there was no need to exclude a priori and
without detailed investigation any legal systern at all, even if it had no great legal
cxperience and had not therefore been able to test by case-law and try by scholarly
criticism the solutions adopted, But most comparative research is not done by inter-
national teams with world-wide coverags, and it might not be desirable if it were,
Comparative law is still useful and necessary when undertaken by an individual,
and the comparson of individual systems, as opposed to those of the whole world,
is important, indeed indispensable. So although making a selection may be painful,
it is unavoidable on practical grounds. If a selection must be made, a criterion of
selection must be adopted, and for this purpose the rules of thumb outlined
above—for they are no more than that—still seem to offer a useful point of

departure.
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v

As one researches the chosen legal systems one makes comparisens the whole
time, often quite uncensciously: comparison, indeed, stimulates the enterprise
and determines the choice of materials, But as a creative activity going beyond
the mere actual absorption of the data, the process of comparison proper
starts only when the reports on the different legal systems have been com-
pleted. To present such reports before the comparison proper begins is an
established method of research and a proven way of constructing works on
comparative law, Separate reports should be offered for each legal system
or family of Jegal systems, and they should be objective, that is, free from
any critical evaluation, though containing all significant qualifications or
modifications. Whoever reads or uses a work on comparative law miust be
made familiar with the basic material, or he will be in no position to make
the necessary comparisons, but in any case it is useful to give jurists access
to legal systems hitherto unfamiliar to them. Occasionaily an unusual topic
will demand a different method of treatment, for example, where the problem
under scrutiny involves several different sub-questions or crops up in cases of
different types: then it may be desirable to devote separale treatment to each
sub-question or type of case, and provide a country report on each.

But merely to juxtapose without comment the law of the various jurisdic-
tions is not comparative law: it is just a preliminary siep. The actual compar-
ison which then begins is the most difficult part of any work in comparative
law, and the process is so ruch affected by the peculiarities of the particular
problem and of its solutions in the different systems that it is impossibie o
fay down any firm rules about it. One can only tentatively state some basic
generalities.

It goes without saying that a comparative analysis will bring out the dif-
ferences between the actual selutions, It is, indeed, the feeling of surprise that
such differences exist which first prompts us to undertake comparative
researches. But one does not gain much by simply listing the similarities
and differences one discovers: this is really just to repeat in a clearer form
what is already contained in the reports on each jurisdiction, This may be
sufficient where each of the jurisdictions gives a clear and easily comprehen-
sible solution to the problem in question, but things are not cften as easy as
this, as our examples have shown. Furthermore, it is precisely the more tax-
ing fegal questions which justify comparative treatment. The process of com-
parison at this stage involves adopting a new point of view from which to
consider al] the different solutions. The objective report which sets cut the
law of a particular jurisdiction will give a comprehensive porirayal of its
legal solution to a practical problem, but it does so ‘on its own terms’, with
its particular statutory rules or decisions, its characteristic conceptual form,
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and in its sysiematic context: the significance of this has been brought out
above. But when the process of comparisan begins, each of the solutions
must be freed from the context of its own system and, before cvaluation
can take place, set in the context of all the solutions from the other jurisdic-
tions under investigation, Here too we must {ollow the principle of function-
ality: the solutions we find in the different jurisdictions must be cuf oose
from their conceptual context and stripped of their national doctrinal over-
tones so that they may be seen purely in the light of their function, as an
attemnpt to saiisfy a particular legal need. If we find that different countries
meet the same need in different ways, we must ask why. This is a particularly
demanding task, since the reasons may lie anywhere in the whole realm of
social life, and one may have to venture into the domains of other social
sciences, such as econormics, sociology or political science (see above p. 10 [.).

VI

The'next step in the process of comparison is to build a system. For this one
needs te develop a special syntax and vecabulary, which are also in fact
necessary for comparative researches on particuiar topics. The system must
be very Hexible, and have concepts large enough to embrace the quife heterc-
geneous legal institutions which are functionally comparable. To give an
example: all legal systems have somehow to distinguish those expressions
of a person’s will which have a binding effect from those which do not,
but the legal technigues they use for this purpose are very different. Onz
way s to insist on purely objective requirements (formality, typicality of
object, quid pro guo), while at a more developed stage it may be left to
the judge as a matter of pure interpretation. Thus a system of comparative
law must have a category which includes ‘form’, ‘causa’ (in one of its protean
meanings} and ‘consideration’, and which aiso suggests that it is concerned
with distinguishing the legally binding expression of will from the merely
social utterance: perhaps ‘indicia of earnestness” would do,

To take another example. It has been said that the principle that an unjust
enrichment must be restored {s ‘ubiguitous’ (ESSER, above p, 32, p. 367).
So it is, but it appears in various guises and serves very various functions.
What in one system is seen 'as a claim for_restitution appears in another as
a claim in tort and in a third as a claim for rescission of contract. A system
of comparative faw must here find a higher concept retated te the function
common to all these claims, or several different higher concepts, one for each
of the different functions of restitutionary claims and capable of including
claims of a different cast but similar practical cbject: perhaps one might have
‘restitution of payments gone wrong’, ‘restitution for appropriating the
property of others’, ‘restitution for unjustifiably using another’s thing’,
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and so on (sse v. CAEMMERER, ‘Bereicherung und unerlaubte Handlung',
Festschrift Rabel T (1954) 333). There are simpler examples: we should talk
of *hreach of contract’ rather than ‘Unméglichkeir’ [impossibility], “liability
for others' is a better expression than ‘liability for assistants’, 'liability for
servants’ or ‘respendeat superior’; ‘sirict liability’ is more comprehensive
than ‘Gefdhrdungshaftung’ or ‘théorie du risque’, and so on, '

A system of camparative law will thus seem to be rather a {oose structure,
The component concepts cast 2 wider net than those of national systems: this
is because the functional approach of comparative law concentrates on the
real live problem which often urks unseen behind the concepts of the national
systems. The system produced by comparative law is, however, functienally
coherent: its concepts identify the demands that a particular slice of life poses
for the law in all systems where the social and economic conditions are similar
and provide a realistic context within which to compare and contrast the var-
ious sclutions, however much they may differ technically or substantially.
DRroBNIG has shown that the wider the international coverage of a compara-
tive work is, the more necessary, though the more problematical, the develop-
ment of such structural concepts is (above p. 32, at pp. 228 fT.). The task is not,
however, different in nature from that of the librarian who needs a suprana-
tional system of concepts if he is to arrange his foreign materials in topical
categories rather than simply in national groupings.

It now becomes unmistakably clear that an international legal science is
possible. After a period of national legal developments, producing academi-
caliy and doctrinally sophisticated structures, each apparently peculiar and
incomparable, private law can once again become, as it was in the era of nat-
ural law, a proper object for international research, without losing its claim
to scientific exactitude and objectivity, To this recognition of the fact that
iaw, and especially private law, may properly be studied outside rational
boundaries, comparative iaw has greatly contributed, though other legal dis-
ciplines also have fong been pointing the way. The jurisprudence of interests,
the Freirechtsschule, the sociology of law, iegal realism—all these have played
a part by criticizing purely national conceptualism, deprecating scholarship
which is territorially limited, and emphasizing that legal science should study
the actual problems of life rather than the conceptual constructs which seek
to solve them. Law is ‘social engineering’ and legal science is a social science.
Comparative lawyers recognize this; it is, indeed, the intellectual and meth-
odological starting-point of their discipline. Comparative law is thus closely
in tune with current trends in legal science when it asks what the function of
legal institutions in different countries may be, rather than what their doc-
trinal structure is, and when it orders the solutions of the various systems
upon a realistic basis by testing them for their responsiveness to the social
needs they seek to §ll. It adds the international dimension and generates a
supply of material beyond the imagination of even the cleverest stay-at-home
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lawyer. The- vision of a.universal comparative legal science is already
sketched in the preface to JHERING s Geist des rdmischen Rechis:

‘... legal science has degenerated into the jurisprudence of states, limited like them by
political boundaries—a discouraging and unseemly posture for a science! But it is up
tc legal science iiself to cast away these chains and to rediscover for all time that
quality of universality which it long enjoyed: this it will do in the different form of
comparative law. It will have a distinct method, a wider vision, a riper judgment, a
less constrained manner, of treating its material: the apparent loss [of the formal com-
munity of Roman law] will in reality prove & great gain, by raising law to a higher
“level of scientific activity,” (JHERING, Geist des rémischen Rechis auf den verschiedenen
Stufen seiner Entwicklung, Part 1 {7th/8th edn., 1924) p. 15)

JHERING'S vision is on the point of becoming reality, and comparative law
has greatly helped to bring this about. If law is seen functionally as a regu-
lator of social facts, the legal problems of all countries are similar, BEvery
legal systemn in the world is open to the same guestions and subject to the
same standards, even countries of different social structures or different
stages of development. Our universal legal science must have a structure
and all the conceptual apparatus for ordering, organizing, and transmitting
its material; we have shown above what form these must take. These cannot
be laid down a priori, but only achieved inductively through continuing
experiments in comparative law. In doing this comparative law will itself
begin to be truly international. Though great progress has been made, most
German work in comparative law even today still starts from a particular
question or legal institution in German law, proceeds to treat it compara-
tively, and ends, after evaluating the discoveries made, by drawing conclu-
siona—proposals for reform, new interpretations—for German law alene.
The same is doubtless true of comparative stndies in other countries. This
activity could be called national comparative law. What we must aim for
is a truly international comparative law which could form the basis for a uni-
versal legal science. This new legal science could provide the scholar with
new methods of thought, new systematic concepts, new methods of posing
fuestions, new material discoveries, and new standards of criticism: his
scientific scope would be increased to include the experience of all the legal
science in the world, and he would be provided with the means to deal with
them. It would facilitate the mutual comprehension of jurists of different
nationalities and aliay the misunderstandings which come from the preju-
dices, constraints, and diverse voeabularies of the different systems,

VII

After doing his research the comparatist must proceed to a critical evalua-
tion of what he has discovered. Sometimes one of the solutions will appear
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‘better’ or ‘worse’ for the reasons given above {see p. 39). Often, however,
he witl And that the different solutions are equally valid, or that, as RABEL
said, ‘a reasoned choice is hard to make' (RabelsZ 16 (1951) 357). Often he
will find that one solution is clearly superior. Finaily, he may be able to fash-
ion a new solution, superior to all others, out of parts of the different
national solutions. The comparatist must consider all this, and be explicit
about it. It is true that RABEL wanted to distinguish such evaluation on pol-
icy grounds from comparative law properly so-called, as being 2 ‘distinct
activity . . . because, though neither task is free from subjectivity, the pure
comparison of laws can in general claim for its conclusions and theoretical
pronouncemenis a greater degree of general validity than can value-
judgements and conclusions directed to practical matters like legisiative
policy . . ' (‘Fachgebiete’, above p. 32, at p. 186). Much could be said on
the question whether the critical evaluation of law is a legitimate scientific
activity; it raises the famous dispute over KELSEN's pure theory of law,
and this is not the place to give a final answer. The fact is, as RABEL said:
‘Lawyers who are used to criticism and are animated by the desire to
improve the law can hardly prevent themselves from seeing and commenting
upon the better practical ruie.’

In fact the comparatist is in the best position to follow his comparative
researches with a critical evaluation, If he does not, ne one else will do it,
and if no one does it, comparative law will deserve BINDER's sour description
of “piling up blocks of stone that no one will build with’. The comparatist
uses just the same criteria as any other lawyer whe has to decide which of
the possible solutions is most suitable and just. The comparatist is no more
adept at this than the lawyer who remains reoted in the law of his homeland,
but he does have more material at his disposal, he is aware of solutions
which would not occur to the homespun lawyer, however imaginative, and
he is not biinded by faith in the supertority of his own system. If it is objected
that evaluation is inevitably subjective, we can turn again to RaBgL for
rebuttal: ‘If the picture presented by a scholar js coloured by his background
or education, international collaboration wilf correct it” {RabelsZ 16 (1951)359).

‘
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IT is in Greece, owing to the characteristic interest of Greek thinkers in polit-
ical structures, that we find the earliest comparative researches. In his Laws,
Prato makes a comparison of the laws of the Greek city-states; he not oaly
describes them, but also tests them against the ideal constitution he con-
structs out of them. Prior to writing his Pofitics, ARISTOTLE also examined
the constitutions of no less than 153 city-states, though only the portion
deveted to Athens has come down to us. This work caa be described as philo-
sophical speculation on the basis of comparative law. The only trace of com-
parative private law is in a fragment of THEOPHRASTUS's *On Laws™: so {ar
as we can tell, THEOPHRASTUS's approach is guite modern, far he tries to dis-
cover the general principles in the various Greek legal systems, and then, in
another chapter, to set against these principles the deviant particular rules—
the very method used more recently by OTTo voN GIERKE in his presentation
of German private law, and most spectacularly by EuGen HUBER in his por-
trayal of the private laws of the Swiss cantons.

The Roman Empire offers no examples of efforts in comparative law, The
Roman jurists, like those of England in later times, were too convinced of
the superiority of their legal and political system to pay much attention to
foreign laws. CicERO described all non-Roman law as ‘confused and quite
absurd’. The occasional references to foreign rules of law are just historical
footnotes or theoretical amusements. But an interesting work of comparative
law comes from the post-classical era, say from the third or fourth century
AD, This is the Collatio legum Mosaicarum et Romanarum, in which excerpts
from the ciassical Roman jurists are set against the laws of Moses, presum-
ably with the aim of furthering Christian belief by showing that Roman and
biblical law were stmilar,

At the beginning of the Middle Ages legal skill was at a low ebb, and there-
after canon and Roman law acquired such authority that no other kind of
law had any interest for scholars. Furthermore the warrior chiefs believed
that the conqueror could impose his iaw on the peoples he conquered-—a
coarse (dea inimical to comparative law. But if writings on comparative
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law are not to be found on the Continent, there are two works by FORTES-
CUE (died 1485) in England, De Laudibus legum Angliaz and The Governance
of England. Tn these we have comparison of English and French law; it is
not, however, an objective analysis, but is obviously designed to demonstrate
the superionty of English law.

In the dge of Humanism, when lawyers were interested in elegantia juris,
there were more serious aitemnpts at comparative legal analysis. Special men-
iion shonld be made of STRUVE and STRYCK in the late seventeenth century,
for their comparisons of Roman and German private law. The first represen-
tatives of the Age of Enlightenment and Natural Law, scholars like WoLF and
NBTTELBLADY, were very little likely to help comparative law on its way.
For them, natural faw was an intellectual construct to be produced by specu-
lation a priori without reference to any empirically discovered material,
though one is entitled to wonder whether behind their supposediy a priori
system there does not lurk some ‘concealed comparative law’. Yet two lead-
ing spirits of the age, Bacon and Leisniz, emphatically advanced the cause
of comparative law without actually practising it. In his essay Dedignitateet
augmentis scientiarum (1623) Bacon stated that the lawyer must free himself
from the ‘vincula’ of his national system before he can estimate its true
worth: the object of judgiment (the national law} cannot be the standard of
judgment. This perception, as valid now as ever, justifies all comparative
researches. For his part, Leisniz endorses comparative law from the stand-
point of universal history: his plan for a “Theatrum legale’ involved a2 com-
parative portrayal of the laws of all peoples, places, and times. Nothing
immediately came of these writings, but we find that subsequent natural law-
vers such as GroTius, PUFENDORF, and MONTESQUIEU expressly used the
method of comparative law to give empirical support to the teachings of nat-
ural law. The contribution of this age, therefore, is less the systematic prac-
tice of comparative law than ihe recognition of the theoretical value of its
methods. Mention must also be made of Savigny’s predecessor at Gottin-
gen, Hugo {died 1844), who aimed to produce an empirical natural law by
making a comparison of all existing positive laws.

SaviGNY’s historical school of jurisprudence, on the other hand, had a par-
ticularly repressive effect on the development of comparative law. At first
sight this is not easy fo understand, since comparative law-might {though
it also might not) have produced some support for their view that all law
is a product of the Fblksgeiss. But SavioNy and his fellowers rejected the
study of any but Roman and German law: ‘It is the history of our own
laws—the Germanic laws, Roman law and canon law—which is and will
remain the most important” (‘Stimmen fiir und wider neue Gesetzbiicher’,
SavZ 3 (1816} 5 ).

i
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Comparative law, as it is practised today, has two quite distinct roots: “le-
gisiative comparative law’, when foreign laws are invoked in the process
of drafting new national laws, and ‘scientific or theoretical comparative
law’, when the comparison of different legal systems is undertaken simply
in order to improve our legal knowledge.

Legislative comparative law has the fonger and more continuous history—
though still mot a very long one—and its methods raise fewer problems. In
Germany it starts in the mid-nineteenth century. The older codes—the Prus-
sian General Land Law of ‘1794 and the Austrian General Civil Code of
1811—are based more on natural law thinking than on extended comparative
studies of foreign law. The same is true of the most influential code of the
eighteenth century, the French Civil Code of 1804, This elegant practi-
tioners’ work, beautifully drafted, was produced in an astonishingly short
time, with the principal aim—so far as it was comparative at all—of amal-
gamating the Roman droit écrit of Southern France with the principally Ger-
manic doutumes of the North (compare below pp. 77 [).

Legislative comparative law in Germany grew with the movement for the
codification and unification of law within Germany. It started in that area of
law where unification is most urgently called for—commercial law. The Gen-
eral German Negotiable Instruments Law of 1848 and the General German
Commercial Code of 1861 were both based on comparative studies, not only
of the laws of the different regions of Germany, which included in the Rhine-
land the French Commercial Code, but also of other Eurcpean commercial
codes, especially the Dutch Commercial Code (Herboek van Koophandel) of
1838, Prool of this is to be found in the Prussian ‘Entwurf eines Handels-
gesetzbuches fiir die Preussischen Staaten nebst Motiven’ (Berlin 1857) which
faid the basis for the German Commercial Code of 1861 and the ‘Protokoile
der Kommission zur Beratung eines allgemeinen Deutschen Handelsgesetz-
buches’ {1857 (f.). The company law reforms contained in the Novellen of
1870 and 1884 were also based on extensive comparative researches which
are preserved in the Parliamentary papers and contain a veritable treasure-
house of material for the comparative history of European company law.
All subseguent reforms of company law, up to the reforms of the law relating
to corporate securities of the 19308 and the great reform of 1965, have also
been based on wide-ranging comparative studies and affected at critical
points by discussion of the foreign solutions.

But legislative comparative law was used elsewhere than in commercial
law, Comparative studies preceded almost all the most important pieces of
tegislation, which this is not the place to list or itemize. Mention must, how-
ever, be made of the prolonged reforms of criminal law, for one of the early
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monuments of German comparative law is the fifteen volumes of the Ferglei-
chende Darstellung des deutschen und des ausldndischen Strafrechts (1505-09);
on this and subsequent developmenis in comparative criminal law, see
IescHECK, above p. 48, pp. 13 ff.).

Mention must be made of one final instance of the successful use of com-
parative law in legislation, for it culminated in the German Civil Code, which
unified the private law of Germany as {rom 1 January 1goo. In the prepar-
ation of this Code, careful consideration was given to the solutions accepted
in ali the systems then in force in the various parts of Germany. These
included the Gemeines Recht, the Prussian Law, and the French Civil Code
which was in force in the Rhineland and also, in a modified form, in Baden,
Furthermore, on nearly all the more important questions, the comparative
research was extended to include Austrian and Swiss law. Now one might
have expected that, in the theoretical and sclentific task of expounding the
Code, German legal scholars would have used this comparative method
which had proved so useful in creating it. Nothing of the sort occurred. They
focused exclusively on the wording of the new texts, and if these seemed to
need construction, they had recourse to the conceptual apparatus of the fus
commune. Once the work of legisiation was over, comparative law faded into
the background and ceased to have any effect.

111

Scholarly comparative faw has had a very different development from legisla-
tive comparative law: while the latter has developed continuously, the his-
tory of the former is marked by hesitations and rejections followed by
periods of exaggerated optimism.

1. It took comparative Jaw a very long time to obtain recognition in Ger-
many where lawyers had long been atiacked for their parochialism. FEUER-
BACH was one of the first to reproach German legal scholars when he said
in 1810 that ‘all their scholarship was devoted exclusively to what was native
or naturalised’,

‘Anatomists have their comparative anatomy, s¢ why do jurists not bave compara-
tive law? There is no more fertile source of discoveries in any practical science than
comparison and combination. A thing has to be contrasted with many other things
pefore it can become really clear, and its particularity and essential naivre can be
revealed only by showing how it is similar and how different. Just as the science of
linguistics comes from comparing languages, so if universal jurisprudence (indeed,
legal scholarship tout court) is to vitalise and vindicate particular forms of legal scho-
larship it needs to compare the laws and legal practices of other nations at all times
and places, the most like and the most different.’ One must 'lock to other peoples and
scrutinise iheir laws and practices in order to sharpen one's perception of one's own

The History of Comparative Law 33

law and see it in a new light, or even earich it with new matter’ (ANSELM VON
FeuerBacH, ‘Blick auf die teutsche Rechtswissenschaft’, in Feuerbach, Kleine
Schrifien vermischten Inhalts (1833) 152, 162 ). For mors detail see MOHRNHAUPT,
“Universalgeschichte, Universal-Jurisprudenz und rechtsvergleichende Methode im
Werk P. J. A. Feuerbachs’, in Mohnhaupt (ed.), Rechtsgeschichte in den beiden
deutschen Staaten (1g88-1990) (1991) 97.

FEUERBACH's demand for comprehensive comparative law as the basis of

universal legal science set him on a coilision course with SavieNy and the

Historica} School. He rejected as too narrow SAVIGNY's view that one shouid
focus only on German (=Roman) law. He sided with TwiBAUT in his
famous quarrel with SaviGNY over whether codification were possible and
desirable, and agreed with him that

‘ten lively lectures on the Persian or Chinese conception of law would do more to
stimulate true juristic intelligence than a hundred addresses on the pitiful bungiings of
the {aw of intestate succession between Augustus and Justinian’ (THizauT, 'Uber die
Nothwendighkeit eines allgemeinen biirgerlichen Rechts fiir Deutschland’, in Thibaut,
Civilistische Abhandlungen (1814) 433}

FeUBRBACH's charges were echoed a few decades later when JHERING
lamented how legal science had degemerated into the law of political
states——'a discouraging and unseemly posture for a science!’ (see the full
quotation above, p. 46). JHERING was no more a comparatist than FEUER-
BACH, though there are a number of references to foreign laws scattered
through his works, but had it not been for his successful struggle on behalf
of a teleological approach to law in the context of real life comparative {aw
could not have developed in the way it has. (For details, see ZWEIGERT,
‘Jherings Bedeutung’ (above p. 49} passim).

Neither the histarical school of jurisprudence, with its equation—more
dogmatic than historical--of the Folksgeist with Roman Law, nor the con-
ceptual jurisprudence of the pandectists, nor yet the legal positivism of the
turn of the century provided conditions in which comparative law could
Aourish: indeed, it had no recognized place in legal science. BIERLING may
be taken as typical of the positivists: comparative law is “of little or no use
for learning the principles of law’ (Juristische Prinzipieniehre 1 (1894) 33).
Even when, in the early twentieth century, positivism yielded to the neo-
Kantian search for ‘just law’, the attitude adopted towards comparative
law remained ambiguous, STAMMLER unequivocally discountenanced com-
parative law as a means of discovering the just law: the comparison of laws
which were factually conditioned could never lead to the perception of those
uncenditionally valid modes of thought which were needed for any scientific
study of law (Lefirbuch der Rechisphilosophie (1922) 11 f.). Even RADBRUCH, in
an essay ‘On Comparative Legal Method’ (Monatschrift fiir Kriminalpsychao-
logie und Strafrechtsreform 2 (1902/1906) 422), denied that comparative law
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had any- significance for the underlying idea of law, though he powerfully
defended its vaiue for the legislator as ‘a useful means of cbiaining the widest
possible view of actual law’. No amount of study of actual sysiems could
teach us anything about just law, for the notion of just law is arrived at
not empirically, but a priori (id., 423). In a later work he denied comparative
law any place in the ‘proper dogmatic and systematic’ science of law, and
classed it along with legal history and sociology of law as ‘the social theory
of law’ (Rechisphilosophie (4th edn. Wolf, 1950) 210).

1t will be clear even from this brief sketch of the prevailing attitudes among
German legal scholars how much opposition comparative law had to over-
come in order to establish itself as a legal discipline. Hs history may seem
to show a steady development, but it was long regarded by most legat schelars
all over the world as simply an esoteric game for a handful of outsiders, This
attitude may be attributed to the fact that in their everyday activities lawyers
have to deal malnly with the law of their own country, but it has been greatly
reinforced during this period by the prejudices of positivism and of national
iegal gultures, and we cannot in good conscience say that this attitude has
wholly disappeared. Even now comparative law is not yet regarded as an
indispensable international component of a culture juridigue,

2. Even if conscious antipathy to comparative law was not expressed so
strongly and dogmatically eisewhere as it was in Germany, the picture was
not very different; scholars were not much readier to busy themselves with
other peoples’ law, national prejudices were very widespread. In the same
breath in which he attacked the introversion of German lawyers, RangL felt
bound te inveigh against the equally poor standing of comparative law in
other countrizs (4ufpabe (above p. 48) at 12 ff.). Ii is against this background
that we must see the successful development of comparative law.,

3. There is an astonishing similarity in the way different countries in the -

early nineteenth century embarked on the purposive and systematic com-
parison of different legal systems, that is, modern comparative law. Its inteilec-
tual origins are aiso similar. The purpeses are practical, namely reform and
improvement of the law at home, rather than theoretical, philosophical, or
speculative; but a part was played also by natural curiosity about other
peoples' law and by the impartial feeling that perhaps those others had some-
thing to offer—a contrast with the haughty concentration of legal scholars on
their own newly codified systems. ZACHARIA used quite characteristic lan-
guage in the first issue of the world’s first periodical devoted to comparative
law—the Kritische Zeitschrift fiir Rechiswissenschaft und Gesetzgebung des Aus-
landes (no. 1 {1829) 25 £}

‘If, after this survey of the present extent of exchange between European peoples in
literary matters, and of the previous situation with regard to law, we may conclude that
jegislative or jurisprudential developments in any European country will be of some
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interest in other Buropean countries, the idea behind this periodical, namely to famil-
izrize the German public with foreign laws and legal writings, requires no justification.’

In Germany special mention must be made of ZACHARIA's co-founder and
co-editor, MITTERMAIER. He was professor at Heidelberg and the ieader of a
group of jurists, mainly from Scouthern Germany, who were inleresied in the
practical uses of foreign and comparative law, probably, as Huc says (above
. 48, at p. 1056) under the stimulus of the recent introducticn of the Code
Napoléon in the Rhineland and in Baden. This did not Himit the interests of
the group,.however, which exiended te all modern legal systems, and it is
especially noteworthy that this was the first time that European jurists
demonstrated a deep undersianding of the Common Law of England and
the United States, The 28 volumes of the Kritische Zeitschriff, as WARNKONIG
was to say (KritZ 28 (1856) 391), offer a nearly complete view of three dec-
ades of legislation and legal science abroad. It is true that the mere discovery
and portrayal of foreign iaw is not comparative law, but the contributors
almost always drew comparisons with their own legal systems.

MITTERMAIER was the first to practise comparative law by systemalically
juxtaposing, comparing, and evaluating the law of various systems, and he
did it on the grand scale. Tt is true that his aim was primarily practical—
the reform of criminal procedure in the Gemeines Rechr—but that does not
in the least diminish his achievement in producing a series of scientific works
which withstand all criticism. MITTERMAIER'S comparisons of particular
areas of law or of legal institutions were both comprehensive and detailed.
He did not stop at the statutory fexts, but went into the reality of law
as practised in the courts, and even into its factual, political, and social
background.

It was clearty MiTTERMAIER'S example which led Forrix to found the
Revue érrangére de législation in France in 1834. His avowed aim was to help
French jurists improve their knowledge of foreign laws, as well as to pro-
mote the improvement of French faw. This must have seemed a most unpro-
mising undertaking at a time when French jurists regarded their Civil Code
with an awe bordering on superstition, and after a few issues the journal,
which kept changing its name, had to devote more and more space to purely
French taw. The portion devoted to foreign law, to which FOELIX as editor
was restricted, kept shrinking, and in 1850 the Revue ceased to appear. Even
so, FOELIX seems to have had more success in establishing comparative law
as an independent discipline in France than MITTERMAIER and his group had
in Germany, for the collapse of comparative law studies in France in the face
of positivism was much less marked. A chair of comparative legal history
was founded at the Collége de France in 1831, and after holding courses in
comparative criminal law from 1838, the Faculty of Law at Parjs founded
a chair in that subject in 1846. Although FoErLix did not see the fulfilment

i
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of his wish to have courses given in comparative private law, it is fair to say
that it was his initiative, and in particular his starting the Revue, which gave
the first impetus to the development of comparative legal studies in France.

In England the Privy Council, as the highest court of the Empire, had to
apply the law of several different foreign systems; this led to a need for ‘a
more ready access to the sources from whence an acquainlance might be
derived with those systems of foreign jurisprudence’ (BURGE, Commeniaries
on Colonial and Foreign Laws (1838) p. v). It was the aim of BURGE {o satisfy
this need with his Commentarieson Colonial and Foreign Laws, generally, and in
their conflict with each other, and with the Lavw of England (1838). According to
BURGE himself {(id., vi) these included: the ‘civil law’ {as the English used
to call Roman taw); the law of Holland before the introduction of the French
Civil Code; Spanish law; the coutumes of Paris and Normandy,; the French
law then in force; Scots law; English law; the local laws of the colonies in
the West Indies and North America; the laws of the United States of
America. BURGE's work had three aims: first, to give a comprehensive survey
of the sources and rules of law in all the systerns in force in the British
Empire, secondly, to compare their family law, their law of persons, prop-
erty, and succession, and thirdly, to show the principles of conflict of laws
in the various topics. The hook was highly regarded both on the Continent
and in the United States as a basic work of comparative law (see HuG (above
D. 48) at 1065), and in 1924 the exigent RasEL himself stated that though the
work was designed for the use of the Privy Council, ‘the range of material
and quality of treatment make it useful as a substitute for a primer of com-
parative private law’ (Awgabe (abave p. 48) at p. 12, no. 1z}.

A similarly practical aim, namely Lo satisfy the need of English tradesmen
for information about the commercial law of other peoples, underlay the
other notable first-fruit of English comparative law. This is LEONE LEVI's
Commercial Law of the World; or, the Mereantile Law of the United Kingdom, com-
pared with the Codes and Laws of Commerce of the following Mercantile Countries
(58 are lsted), and the Institutes of Justinian (:854). Levi compared English
commercial law with the trade laws of almost every country in the world.
Each of his topical subdivisions begins with a short description of the rele-
vant English law; then follows a statement of the foreign rules of law—con-
centrating on statutory texts and dealing rather superficially with judicial
practice—and finally an ‘analysis of the law’ in which he indicates the simi-
larities and djfferences between the various legal systems. It is worth noting
that LEVI was 5o impressed by the success of the German General Ordinance
on Bills of Exchange of 1848 that he put forward the idea of an international
unified code of commercial {aw: this was to be achieved by international
conferences, and his work was to be a basic document {see Levl, id., vol.
I, p. xv). Thus Levi was the first to propose the international unification
of a whole area of law on the basis of comprehensive comparative law.
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The period 180050 saw an early flowering of comparative law in the Uni-
ted States of America as well. American law at this stage was far from being
merely the child of English law, whose traditionalism ilf suited the economic,
social, and political conditions of a new land only just occupied and net yet
developed. Furthermore the War of Independence and the later war of 1812
had left a distaste for England and everything English. kit was therefore with
full consciousness that, whenever new and more suitable rules had fo be
developed, the most famous and influential American jurists of this period
reached for Roman and Furopean law, especially for French doctrine. This
was true of both JoseErpH STory and James KenT, of the former, perhaps, to
an even more marked degree. Nor was this recourse to foreign legal sources
just a matter of theory. The works of KENT and STORY had a great effect on
the practice of the courts as well as on legal teaching; indeed KenT's Com-
mentaries formed the essential basis of American {aw at this ttme. Further-
more, both writers were themselves judges and so, as never before to such
an extent in any country in the Anglo-American legal family, we find a series
of judicial decisions, many of them well known, which are openly and expli-
citly based on the Civil Law. (See, for details, Pouno (above p. 48; Pounp,
“The Influence of French Law in America’, 3 fl L Rev 354 {1909}.)
This open interest in foreign law was not, as in other countries, the preroga-
tive of a few scholars; it was part of the contemporary American legal scene,
In 182g, the anonymous reviewer of two books on Roman law said that 'in
the liberal course of professional studies general or comparative jurispru-
dence must be & constituent part’ {2 Am. Jurist 60 (1829)}. The syllabus
and reading-list of the Harvard Law School contained a section on Civil
Law which recommended Fustinian’s Institutes, POTHIER's Law of Obliga-
tions, and DoMat’s Loix civiles among others (4 Am. Jurist 217, 220
(1830)). There was also at this time a great demand for a Chair of Civil
Law at Harvard (see, in general, HUG (above p. 48}, 1068 n. 176). This
interest in Civil Law is attributable in great part to the natural law thinking
of the American Independence movement; by the middle of the century it
had greatly diminished, and by the time of the Civil War it had quite
disappeared.

A similar, though icss dramatic, decline in comparative law is observable
in other countries, and we must agree with HuG {above p. 48, at pp. 1069 [)
that after the middle of the nineteenth century people lost almost all interest
in comparative law as a methed of discovering law and of putting the discov-
eries to practical use.

4. The idea of ‘comparative law’ remained alive, however, though it came
gradually to refer to a pursait which we have earlier (above pp. 9 [) distin-
guished from modern comparative law, namely ‘legal ethnology’ or ‘universal
legal history’. This species of ‘comparative legal science’ as it was known in
Germany, became the practice of a veritable school, often infiuenced by
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significant trends of philosophical thought. In Germany the idea of develop-
ment contained in HEGEL’s philosophy of history, though not his dialectic,
was the admitted source of the works of Gans (Das Erbrecht in weltgeschichs-
licher Entwicklung 1 (1824), especially the Preface at p. xxxix), of UNGER
(Die Ehe in ihrer welthistorischen Entwicklung (1850)), of PosT (for example,
Bausteine filr eine allgemeine Rechtswissenschaft aif vergleichendethnologischer
Grundiage 1 (:880)), of KonRLER (especially Einleitung in die vergleichende
Rechiswissenschaft (1885)}, and many others. In France LErMINIER’S Intro-
duction générale & Thistoire du droit {1829) was clearly influenced by Gang,
and in Italy AMARI's Critica di una scienza delle legislazione comparate (1857)
was written under the influence of Vice’s philosophy (see in detail RoTonmi,
above p. 48). The leading work of the English s¢hool is HENRY MAINE'S
Ancient Law (1861). '

- 5. This school of (historical) comparative legal science played a great part
in the revitalization of modern comparative law towards the end of the nine-
teenth century, marked by a sudden growth of institutions, such as learned
societies, periodicals, and professorial chairs. This occurred first and most
strongly in France. POLLOCK (above p. 48) points to 1869 as the year in which
comparative Jaw gained full recognition as a new branch of legal science. That
year saw the founding of the ‘Société de législation comparée’ which,
along with its periodical, now called the Revueinternationale dedroit comparé,
is still in existence today. In 1876 an 'Office de législation étrangére et de
droit international’ was set up in the French Ministry of Justice. But it is
its acceptance into the university curriculum which marks the final recogni-
tion of comparative law as a new scholarly discipline. The founding in Paris
in 1846~~in the first flowering of comparative law—of a Chair in compara-
tive criminal Jaw has already been meationed. In 1892 a Chair of compara-
tive maritime and commercial law was established, a Chair of comparative
constitutional law in 1855, and finally, in 1902, a Chair of cotnparative pri-
vate law, held by SALE1LLES and LEVY-ULLMANM among others (see Davip
{above p. 48) at 408 f.).

Almost nothing similar was happening in Germany at this time. The
Zeitschrift fiir vergleichende Rechtswissenschaft, founded by BernaOFT and
CoHN in 1878, was primarily devoted to comparative legal history, Germany
had to wait until the foundation of the Internationale Vereinigung fiir verglei-
chende Rechiswissenschaft und Volkswirtschafisiehre in 1804 in order to
obtain a society analogous to the Société de législation comparée in France.
The Vereinigung was the brainchild of FEL1X Mevzer, Kammergerichisrat in
Berlin, and although it had very considerable fame and success, and survives
to this day as the Gesellschaft fiir Rechtsvergleichung, full recognition of
comparative law as a scholarly discipline was not achieved, as it was in
France, by incorporation into the university syllabus before the Great
War.
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England at this time was also still heavily influenced by the historical
school. Even in 1903 FREDERICK Porrock could still say, ‘It makes no great
difference whether we speak of historical jurisprudence or of comparative
jurisprudence, or, as the (fermans seem inclined to do, of the general history
of iaw’ (above p. 48, at p. 76). The early institutions in England must be con-
sidered in the light of this observation. HEnry MaiNg became the first Pro-
fessor of ‘Historical and Comparative Jurisprudence’ at Oxford in 1869, and
in 1894 a Chair of ‘History of Law and Comparative Law’ was {ounded at
University College in London, thanks to a bequest of £10,000 by the High
Court judge Sir RicHARD QuaIn, But 1894 also saw the foundation of
the *Society of Comparative Legislation® on the French model, which pave
modern comparative law a home in England. The Society has remained in
existence up to the present day, as has its journal, now entitied the /mier-
national and Comparative Law Quarteriy.

It is a matter for speculation to what causes we should attribute this
rebirth of interest in comparing the rules of foreign systems actuatly in force.
No doubt the most important cause was the increase in economic and com-
mercial contacts which called for a better knowledge of foreign rules or even
for unified rules, The re-emergence of comparative law coincides with the frst
great efforts of international co-operation and unification of law, such as the
treaties on copyright and trade-marks, the Universal Postal Union, and the
first Hague Convention on Private Law. But the characteristic high-point of
ihis stage of comparative law was the Paris Congress of Comparative Law of
19c¢0. The aim set for comparative law by this Congress, so far as one can
formulate it in view of the large number of contributors, was to discover
the ‘droit comnmun légisiatif’ (SALEILLES) or the commeon ‘stock of solutions’
(ZITELMANN), and thus to bring the different systems of law closer together,
The Paris Congress not only identified the aims of comparative law, as it
then was; it also stamped its character with its optimistic and progressive
pursuit of world unity, yet limited its scope, for its assumption that only
sitnilar things could be compared led to rather a narrow concentration on
statutory law and on the legal systems of Continental Burope. Marc
ANCEL's stmming-up i$ guite accurate;

‘At this stage in methodology, the principal aim and object of comparison is to cre-
ate a rational science of law which could permit the fermulation of norms appropri-
ate to nineteenth century society in Continental Europe' (‘Les grandes étapes
(above p. 48) at p. 26).

6. After the First World War the picture changes somewhat. German jur-
ists were forced out of their ‘remarkable introversion’ (RABEL, Aufeabe
(above p. 48) at 17) by Article X of the Treaty of Versailles which sought
to regulate the pre-war legal relationships between nationals of combatant
states. At first ‘they naively supposed with their pre-war assumptions that
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German concepis and methods would largely suffice to interpret and apply
the Treaty of Versailles” (H. Isay, quoted by RaBEL, dufgabe (above p. 48) at
19). But ‘the Treaty was drafted in foreign languages, the German transia-
tion not being authentic, and it was the legal systems and perspectives of
the victor nations, namely England and France, which provided the mode
of drafting, the conceptual apparatus, the rules of interpretation, and the
style. In such a situation there was no alternative but to investigate those sys-
tems . . " (DOLLE (above p. 48) at 20, citing references to works on the
Treaty of Versailles). The comparative law thus required was admittedly a
toal of advecacy designed to promote particular interests in litigation rather
than cobjective scholarship, but the practical necessity of investigating sc
many cases produced results of value for science. Tt fell to RABEL, who him-
self had {o interpret the Treaty as a member of the mixed Italian-German
court of Arbitration, to free comparative law from this merely ancillary role,
He saw comparative law as an independent juristic discipline whose practical
usefulness to those applying the Treaty of Versailles was, scientifically speak-
ing, contingent and collateral, even if it produced interesting data. Indeed,
when, in his first basic book, Aufgabe und Notwendigkeit der Rechisverglei-
chung (1925), he states the arguments for comparative law, the Treaty of Ver-
sailles and the other consequences of the war are given only a passing men-
tion (Aufgabe (above p. 48} at 18 1),

The fact that other countries also experienced it shows that this upsurge of
interest in comparative law in Germany is not wholly attributable to the con-
frontation with other systems necessitated by the Treaty of Versaiiles.
According to ANcEL (*Les Grandes Etapes’ {abave p. 48) at 26), the second
phase of twentieth-century comparative law begins at the end of the First
World War. In this phase the institutions are consolidated, individual
research is devoted to concrete and realistic problems, and the limitation
to Continental Europs is overcome. The foundation of the ‘major’ institutes
for comparative law was not simply an advantage for technicians, but was of
deep and substantial imporiance: the kind of work in comparative law which
was just beginning urgently needed research institutes which united teams of
experts and specialized libraries; the development of comparative law from
that period up to the present day would have been impossible without them.
Even during the War, in 1916, an Institute for Comparative Law was
founded in the University of Munich, at RasgL’s instigation, and several
other (German universities followed suit after the War was over. Then in
1525 the Kaiser-Wilhelm-Gesellschaft founded in Beriin the Kaiser-Wilhelm
Institute of Foreign and International Private Law, under RaBEL, al the
same lime as it founded the companion Institute for Public Law, Foreign
and International, under VikTor BrUNS, The Institute very quickly became
the centre of comparative legal studies in Germany and one of the mast
important research institutes in the world. It is now in Hamburg, under
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the name of the Max-Planck-Institut fir auslindisches und internationales
Privatrecht. )

In France the Institut de droit compare was founded in 1920 by EDOUARD
Lamaert in Lyons. This was followed in 1932 by the Iastitut de droit com-
paré of Paris University, founded by Lavy-ULLMANN who was also its first
director. At the international level, the Académie internaticnale de droit
comparé emerged in 1924, and has since held periodic International Con-

- gresses of Comparative Law which have proved very useful. Nor must one

underestimate the significance for comparative faw of the founding in
1926, by the League of Nations at ScrarLosa’s instigation, of the Institut
international pour l'unification du droit privé (UNIDROIT) in Rome,
although its aims are not purely comparative.

Gradually the accent shifted from the discussion of fundamental ques-
tions—what are the aims and uses of comparative law, and what is its place
in legal science generally?—which had obsessed the Paris Congress of 1900
to individual studies of particuiar factual problems, so-called ‘recherche con-
créte’ (ANCEL, ‘Les grandes étapes’ (above p. 48) at 27). As RABEL said in
1924 (Aufgabe (above p. 48) at 22) ‘the principal task for scholars is to work
on the detailed questions with all the care and exactitude at our command®,
Eleven years later he could report as a fact what he had proposed as a plan;
pecple had realized that there was so much juristic material to be studied, so
many insights to be won, that it would unduly limit comparative law to
determine in advance what its goals shouid be or what place in the system
it should adopt. “In fact comparative law has as many different aims as legal
science itself; it would be impossible to enumerate them, and we need not
attempt it” (RaBEL, ‘Fachgebiete' (above p. 48) at 79).

As research became concraste its scope expanded. The Paris Congress
sought to find its ‘droit commun egistatif” in the pasitive legislation of Con-
tinental Europe; it compared codes and texts. At the ‘second stage’ of com-
parative law in the twentieth century this limitation was definitively
overcome: comparative law moved on to the comparison of the legal solu-
tions which ‘are given to the same actual problems by the legal systems of
different countries seen, as a complete whole’ (RABEL, ‘Fachgebiete’ (above
p. 48} at B2). So far as method is concerned, this second stage is stili with
us: the method taught and practised today comes from the research which
RaneL evolved and perfected.

There is a clear connection between the shift of focus from purely statu-
tory law and the *discovery’ of the Common Law. RABEL and LAMBERT both
recommended an intensive investigation of the Common Law when particu-
lar problems were being dealt with. The exclusive concentration of compara-
tive law on the Romanistic and Germanic systems had already met with
some opposition on the ground of the national and doctrinai constraints this
imposed, but the extension to the Common Law was a step into the
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unknown. A handful of experts had some familiarity with a few special .

areas of law with an infernational flavour (for example, maritime law} but,
apart from this, the Common Law was quite unknown to the jurists of
Continental Europe. Admittedly work had started before the First World
War on a project to produce a German commentary on English private
law, undertaken by FELix MEYER’s Internationale Vercinigung fiir
vergleichende Rechtswissenschaft, with financial support from the Berlin
* Chamber of Commegce and the Senates of Hamburg and Bremen, but the
War had put an end to it. The gap between the Common Law and the Con-
tinental systems in history, structure, and method must have seemed
unbridgeable; to cross it was a chailenge to comparative law, but it was a
chailenge which let scholars see that if one poses one’s questions properly,
that is, in terms of function, and if one investigates 2 legal system in its
entirety, such differences are really immaterial. At the turn of the century
the axiom ‘only comparables can be compared’ was iaken to mean that com-
parison was possible only between systems whose structures and concepts
were comparable. This construction of the theoretical axiom was belied
by’ the success of the practical ‘Experiment’ of RaBEt’s and LAMBERT'S
institutes, for in the 19205 and 19305 they produced a stream of first-rate
works, This extension of comparative legal studies to include the Common
Law along with Romanistic and Continental European systems definitively
broks the bounds set by the Paris Congress of 1900; after the necessary
abandonment of the view that only systems with comparable systematic
structures offered a basis for comparison, it was shown to be profitable
and useful to compare systems which were entirety different, and that the
true basis for comparison was similarity of function and of social need, the
means of satisfying which may be conceptually very different, This provided
comparative law with a methodologically sound starting-point and also, to a
large extent, a tool for the investigation of extremely different legal systems.

Many causes have contributed to the medern form of comparative law—
the extension of scope from European statutory law to areas not bounded by
nationality, the adoption of & method which investigates a legal system in all
its aspects but always with an eye to particular function, the establishment of
special institutes, fully equipped with the personnel and plant needed for sus-
tained work, and finally the representation of comparatists from all coun-
tries in the Association internationale des sciences juridiques. The methods
of RaseL and his contemporaries at home and abroad have won through.
The problems they identified and the programmes they established constitute
the tasks of comparative law today.
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I .
ALL over the world students are taught that the way 1o make a contract is
for one party to issue an ‘offer’ and the other an ‘acceptance’. In many cases,
however, this is not what happens, When a conveyance drafted by a notary is
signed simultaneously by both parties, it is hard to say that one of them is

making an offer and the other accepting it, and where parties finaily reach
agreement after a long period of negotiation during which each has made
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proposals and counterproposals to the other, ‘offer’ and ‘acceptance’ hardly
fit the situation at all. In *distance contracts’, on the other hand, where the
contract is made by an exchange of letters or other documents between par-
ties some way apart, messages are indeed despatched sequentiaily and the
question arises whether the offeror is bound by his offer or can revoke it,
and if so, under what coaditions and for how long. We deal with this ques-
tion first.

The problem of the binding nature of an offer has produced three different
solutions: the offeror is least bound in the Anglo-Saxon legal family and
most strongly bound in the German systems, the Romanistic legal family
adopting an intermediate position.

Thers exists a two-volume work which contains a comprehensive comparative
treatment of all the problems connected with ‘offer and acceptance’. This is Forma-
ton of Contracts, produced by a team of nine comparatists from all over the worid
under the leadership of ScHLESINGER. The general topic of ‘offer and acceptance’
{s broken down into more than twenty complexes of problems, for each of which
the contributors have produced national reports; these are then worked into general
reports which show the areas of agreement and divergence. For an extensive descrip-
tion of this interesting method of comparative research see SCHLESINGER, 'The Com-
mon Core of Legal Systems—An Emerging Subject of Comparative Study’, in:
Tiventieth Century Comparative and Conflicts Law—Legal Essays in Honor of Hessel E.
Yhierna (1961) é5.

I

In Anglo-American law an offer empowers its addressee to accept it and so
conclude a contract; it remains capable of acceptance from the time it arrives
until it lapses through the expiry of a period fixed by the offeror or deter-
mined in accordance with the circumstances. Until the offer has been
accepted, however, the offeror remains free to withdraw it at any time and
even if he has declared his readiness to be bound to his offer for a stated
period he is legally free quite capriciously to withdraw it before that period
elapses.

The reason why the Common Law will impose no obligation on the
offeror is to be found in the doctrine of consideration, that is, the principle
of Anglo-American contract law whereby a promise, unless contained in a
special document (deed), generates a binding obligation énly if the promisee
has rendered or promised a counterperformance (see below Ch. 29). Offers
are normally made without any counterperformance by the addressee and
they are hardly ever put in a deed, so normally the offeror is not bound
by his offer,

The basic rule of the Common Law can cause hardship to an offeree who has not
paid the offeror not to withdraw his offer {option contract) for ke may have entered
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engagements or incurred expenditure in reliance on the continuation of the offer
which the offeror now revokes. In such cases American courts tend to hold that
the offer may not be withdrawn, notwithstanding the doctrine of consideration. If
a general contractor bases a tender on the price quoted by a subcontractor and his
tender is accepted, the subcontractor is not entitled forthwith to withdraw his offer
and so throw cut all the general contractor’s calculations. Where the subcontracior
knew and intended that the main contractor would rely on his offer in calculating
his bid the courts, with varying reasonings, hold that the offer may not be withdrawn;
see Northwestern Engineering Co. v. Ellermann, 69 SD 397, 10 NW 2d 879 (1943);
LDrennan v. Star Paving Co., 51 Cal. 2d 408, 313 P. 2d 757 (1058); and also 5¢ Colum.
L. Rev. 335 (1959); but sec also James Baird Co, v. Gimbel Bros., Inc., 64 F. 24 344 (24
Cir. 1933), noted in 20 Va. L. Rev. 214 (1933). This development in the courts has been
followed by Restatement (Second) of Contracts {1981) where §87 par, z lays down
that an offer is to be regarded as irrevocable if, as the offeror should reasonably have
expected, it induces action or forbearance of a substantial character on the part of the
offeree. In such a case, however, the offer is to be regarded as binding only ‘to the
extent necessary to avoid injustice’. The need to attribute some binding effect to
offers is especially strongly felt in commerce. The Uniform Commercial Code lays
down that if written offers to buy and sell commerciaily are stated to be binding, they
may not be withdrawn during the prescribed period or, il no period is preseribed, for
a reasonabie period not exceeding three months (§2-205). In England the Law Revi-
sion Committee proposed in 1937 (Cmd. 544¢) than ‘an agreement to keep an offer
open for & definite period of time or until the occurrence of some specified event shall
not be unenforceable by reason of the absence of consideration’ but no action has yet
been taken. The whole subject is covered in SCHLESINGER/MACNEIL (above p. 356)

747 1, 1303 {F.

In the absence of any statutory regulation the basic principle still applies
that offers may be freely withdrawn at any time until they have been accepted
by the offeree. But the hardship of this rule is somewhat modified by the spe-
cial rule of the Common Law regarding the time when acceptance makes the
contract binding. This rule goes back to the famous leading case of Adams v.
Lindsell, (1818) 1 B. & Ald. 681,106 Eng. Rep. 250, the source of the ‘mailbox’
theory. According to this rule it is not when the acceptance reaches the offercr
that the contract is formed but at the earlier time when the offerce despatches
it, that is, puts it in the mailbox or otherwise entrusts it to the Post Office. The
‘mailbox’ theory was originally attributed to the view that the offeror impli-
citly authorized the Post Office to act as his agent for the receipt of accept-
ances, so that the contract was formed on posting just as if the declaration
of acceptance has been handed to the offeror in person. This construction
is now seen to be unrealistic and unpersuasive. The real reason for the rule
wis the need to minimize the period during which the offeror could withdraw
his offer; to put it another way, the offeree had to be relieved of the risk of the
offer’s being withdrawn as from the moment when he posted his acceptance
rather than the later moment when it arrived.
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Foreign observers may find it hard to recencile the ‘mailbox’ theory with
the consensual nature of contract. Even in the Common Law all other
declarations (offers, withdrawal of offers, the giving of notice, and so on)
must reach the addressee before they are effective, yet a contract can come
into existence without the offeror’s knowledge. A valid contract arises even
if the acceptance is lost in the post, though of course the offeree must be able
to prove that he really did post his acceptance.

The ‘mailbox’ theory is also difficult te reconcile with the fact that postal rules
everywhere allow a letter to be withdrawn even in transit. This fact induced the
American Court of Claims to abandon the ‘mailbox’ theory; see Dick v. United
States, 82 F, Supp. 326 (Ct. CL 1945); Rhode Island Tool Co. v. United Stares, 128 F,
Supp. 417 {(Ct. Cl. 1955). Writets generally oppose it as well, See 34 Cornell LQ 632
{1949); 62 Harv L. Rew 1231 (1949} 59 Yale LJ 374 (1950); 54 Mich. L. Rev. 557
{1956}, The traditional rule is however retained in Restatement (Second) of Contracts
(1981) §63: 'An acceptance made in a manner and by a medium invited by an offer is
operative . . . as soon as put out of the offeree’s possession. without regard to whether
it ever reaches the offeror.”

In such discussions one should always remember that the practical import-
ance of the question whether acceptance takes effect on posting or on arrival
keeps diminishing as modern techniques of data transmission enable des-
patch and arrival to be simultaneous, even when the parties are far apart.

1

In the Romanistic legal systems the binding force of offers is rather stronger. In
France, after many fluctuations, the principle whereby any offer can be with-
drawn until it has been accepted by the offeree has been greatly modified by the
courts. If the offeror has set a given period for acceptance the offer can bhe
withdrawn before this period has expired but the withdrawal renders the
offeror liable in damages (Civ. 10 May 1968, Bull. civ. 1988, IIL. 162). As the
courts do not require that any particular period be expressed the same is
usuaily true of offers which contain no set period for acceptance: it is sufficient
if it appears from the circumstances of the individual case or from normal
trade usage that the offer was to be open for acceptance for a ‘délai raison-
nable’. What period for acceptance, if any, is to be regarded as implicitly
agreed is decided as a matter of fact by the trial court in the light of the par-
ticular circumstances of the case {Civ. 10 May 1972, Bull. civ. 1972. IT]. 214).
If an offer is revoked before this period elapses, the offerse, while unable to
form the contract srrictosensu by purporting to accept, can nevertheless claim
compensation for the loss which the premature revocation causes him.

Where the owner of a plot of land made an offer to sell it to an interested party and
agreed that the premises might be viewed on a particular day, there was an implicil
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agresment that the offer would remain open until the day of viewing, and the pre-
vious withdrawal of the offer rendered the owner liable in damages; instead of money
darnages, there may be ‘réparation en nature’, which in such a case takes the form of
requiring the offeror to perform the terms of the offer (see Civ. 17 Dec. 1958, D. 1959,
13; Civ. 10 May 1968, Bull. civ. 1968, 1II. 162),

There is some dispuie about the legal basis for the offeror’s lability in
damages. Many writers sec the offeror as being liable in tort under art.
1382 Code civil: while there may be a right to withdraw an offer its with-
drawal may in certain circumstances constitute a ‘faute’ for which the offeror
is liable (see below pp. 615 ff). On another view, the offeror offers ta
enter not only the principal transaction but also a preliminary contract
which binds him to keep the principal offer open for a certain time. This
preliminary contract, being purely advantageous for the offeree, is concluded
by tacit acceptance. If the offeror then withdraws the offer to enter the
principal transaction, he is liabie in damages for breach of the preliminary
contract, (See GHESTIN no. 210 ff.; ScHMIDT (above p. 356) no. 223 {T.)

This was the thecry used by the Court of Appeal at Colmar in a case
wheare'a subcontractor who had based his offer on an error of calculation
had withdrawn it after the offeree had used it as the basis for a successful
tender. The court held that an offer was binding ‘dés lors qu'il résulte d'un
accord exprés ou tacite, mais indiscutable, qu'elle a été formuiée pour éire
maintenue pendant un délai déterminé’, but found that in the case before
it no such agreement was proved; when the offeror made his offer he did
not know ithat the offerse was intending to use it as a basis for making a ten-
der (Colmar, 4 Feb. 1536, DH 1936, 187).

This consiruction 1§ obviously very forced: it is & sheer fiction to say that
the parties have made a special preliminary contract to the effect that the
offer should remain open.

It is difficult to tell from the cases what amount of damages, if any, may be
ordered against an offeror who has withdrawn his offer. This is attributable
in part to these theoretical differences but in part also to the fact that when it
comes to determining the quantum of damages French judges have a very
considerable room for discretion, not subject to the control of the Cour de
Cassation, Decisions based on art. 1382 Code civil normally allow the disap-
pointed offerce only the equivalent of the expenses he incurred in reliance on
the offer’s remaining open (sée Bordeaux, 17 Jan. 1870, S. 1870, 2. 215); yet
the offeror can also be required by way of damages to put the offeree
in the position he would have enjoyed had the contract come to [fruition
{compare PLANIOL/RIPERT VI no. 132, and, in great detail, SCHLESINGER/
BonMASSIES (above p. 356) 769 1)

The Comimission charged with the reform of the French Code civil pro-
posed a rule whereby offers stated to be open for a certain period could
not be withdrawn until that period elapsed uniess the withdrawal reached
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the offeree before the offer; the same was to apply when a penod- during
which the offer was to remain open could be inferred from the circumstances
{art. 11 of the avant-projet of ‘Sources and Formation of Obligations’).
Art. 2 of the Franco-Italian Draft Law of Obligations, never enacted, was
to the same effect.

The new Italian Codice civile proceeds on this modern path in arts. 1328 .
An offer cannot be withdrawn before the expiry of any specified period. If no
period is specified in the offer it can be withdrawn uatil acceptance, but if the
offerse has relied on the offer in good faith he has a claim for damages for
the loss he suffered in preparing to perform.

Just as in the Common Law, the problem in the Romanistic systems can
only be seen as a whole if one asks at what moment acceptance concludes the
contract.

On the various doctrinal views see, for example, PLANIOL/RIPERT VI nos. 158 ff.—
Of course this moment determines when an offer ceases to be revocable but it is
impertant in practice for other reasons too: since the purchaser of specific goods
becomes owner of them at the moment when the contract is concluded, he bears
the risk of their accidental loss from that time {see art. 1138, 1583 Code civil); and
the place where the contract is concluded may determine which court has territorial
jurisdiction over any disputes which arise (see art. 420 Code de procédure civile).

The French Cour de Cassation has constantly held that the time of effect-
ive acceptance depends on the circumstances of the individual case, espe-
cially on the intention of the parties, and is therefore not a proper
question for the highest court. This attitude of the Cour de Cassation is quite
incomprehensible to lawyers from countries where this matter is regulated by
statute. It is not very helpful to be told to interpret the wili of the parties
since frequently one has to determine whether the parties ever reached any
agreement at all. Nevertheless the French trial courts seem {o reach equitable
results with the power afforded to them by the Cour de Cassation. (For
details see GHESTIN no, 243 {f)

According to art. 1326, 1335 Codice civile a contract comes into being as
soon as Lhe offeror knows of the acceptance; such knowledge is presumed
as soon as the declaration of acceptance arrives at the offeror’s normal
address unless he can prove that his ignorance is not attributable to

negligence.
:

v

In Germany the offeror is ‘bound’ by his offer (§145 BGB) in the sense that
he cannot withdraw it for the period of time he specifies or, if he specifies no
period, for a reasonable time: rather than giving rise to liability in damages,
a purported withdrawal simply has no legal effect at ail. This is true also in
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Switzerland (art. 3, 5 OR), Austria (§86z sent. 2 ABGB), Greece (art. 185 f.
Civil Code), -and Portugal (art. 250 Civil Code).

The offeror can prevent his offer’s having binding force by using express phrases
designed to have that effect (freibleibend’, ‘chne Obligo’). Normally a declaration
s0 qualified is not an offer in the legal sense but simply an invitation to make offers;
the declaration of the other party becomes the offer which in its turn requires accept-
ance, but in fact the German courts tend to hold that the necessary acceptance has
been given if the original uncommitted proposer remains silent; good faith in the cir-
cumstances would require him to reject the offer expressly and his failure to do so
COUnts as assent,

The BGB has no special rule for the question when, zcceptance is effective;
quite rightly it sees this as simply an instance of a general problem which
calls for comprehensive regulation since it affects all communicable declar-
ations. The real problem is to divide the risks of transit fairly between the
person sending the declaration and the person he sends it to. In §130 the
BGB strikes 2 middle course between the rival theories of the old Gemeines
Recht, traces of which may still be seen in French law. Every declaration
of will, including the acceptance of an offer to contract, is effective as soon
as it ‘arrives’, that is, as soon as it comes into the sphere of influence of the
addressee. This effects a sound apportionment of the risks of transit. The
person who sends off a declaration chooses the medium and route of com-
munjcation and consequently must bear the atrendant risks, but the risks
incident to the addresses’s own zone of influence must be borne by the
addressee himself: if a bird-lover, to take an old school example, chooses
not to emply the letter-box in his garden for fear of affrighting the tomtits
within, the declaration is treated as having arrived.

v

This comparative survey has shown that the three different systems attach
different legal consequences to the issuance of an offer. In the Common
Law an offer has no binding force at all and is not even a ground for liability
in damagss. In the Romanistic legal systems the premature withdrawal of an
offer leads to liability in damages, alwavs in the case of offers with fixed
periods, usually for offers without such periods attached. In German law
every offer is irrevocable; a purperted withdrawal has no legal effect
whatever uniess the offeror has excluded the binding effect of his proposal.

The critic is forced to conclude that on this poin! the German system is
best. It is true that in praciice the differences between the German system
and the Common Law are slighter than might at first glance appear. Even
m German law an offer may be withdrawn until it reaches the offeree, and
in the Common Law an offer becomes irrevocable once the offerce has
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put his acceptance in the hands of the carrier. This means that in the Com-
mon Law the offeree bears the risk of revocation only for the extra pericd
between the arrival of the offer and the despatch of the acceptance, the
period during which he is considering whether to accept or not; unless the
offer is stated to be open {or a certain time this period is normally very short.
Even so, the German system is superior. Experience shows that its results are
practical and equitable; the offeree can act with assurance in the knowledge
that his acceptance will bring about a contract, It also makes sense to put the
risk of any changes in supplies and prices on the offeror: it is he who takes
the initiative; it is he who invokes the offeree’s reliance, and so it must be for
him to exclude or limit the binding nature of his offer, failing which it is only
fair to hold him bound,

The apostle of unification of the iaw on this problem would find it difficult
to convert the Anglo-American lawyers., Although it may seem odd to the
Continental jurist that an offeror cannot bind himself even if he wants to
do so unless he goes to the unusual trouble of entering a remunerated option
contract, the doctrine of consideration which is deeply reooted in their con-
tract law is strongly opposed to the binding force of offers. Nevertheless
there is a clear tread in state legislation in the United States towards making
offers binding and there are also extralegal factors which limit the capricious
withdrawal of offers: withdrawal may be legally permissible but it is recog-
nized to be unfair and commercial men consequently avoid it.

The critical comparatist who approves of the German solution to the prob-
lem af the binding nature of offers will alsc approve of the rule of the BGRB
that a declaration of intention inrerabsentes becomes effective when it arrives
with the addressee. The ‘mzilbox’ theory leads to unsatisfactory results if it is
taken t0 mean that a contract is concluded even if the acceptance is lost in
the post or is withdrawn by a telegram which the offeror receives earlier than
the letter. But the principal objection to the ‘maitbox’ theory is that it is
inconsistent with all the postal regulations which allow those who send let-
ters to recall them until they reach the addressee, The older theory on the
Continent was that a declaration became effective at the moment its addres-
see became aware of it, but this was also unsatisfactory in that it made the
issue turn on an internal event, something which a lega!l order should try
to avoid because of difficulties of proof. German law makes the question
turn on arrival, that is, the entry of the declaration into the addressee's zone
of influence. This is not a special rule for the acceptance of contractual offers
but applies to all declarations of will which nzed (0 be communicated: it nol
only allocates the risk of transmission as between sender and addressee ip o
fair manner but also makes the outcome turn on an ascertaipable and pro-
vable event,



